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January 
Second* 
19   2  6. 


SUBJ50T:      MAKIHG  AFFIDAVIT  FOE  IKSAUITT  WAERANT. 

Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"The  Board  of  health  respectfully  requests  an  opinion 
as  to  the  proper  mode  of  procedure  to  be  followod  concerning 
the  conffiiitnisnt  of  e  mentally  derangedi  patient  to  the 
Leter.tion  Hospital  prelimiiicry  to  the  Luney  Oommission 
passing  upon  the  case. 

The  particular  point  upon  which  wa  desire  to  be  advised 
is:-  She  is  competent  to   snear  to  the  necessary  warrant 
requisite  to  holding  the  patient? 

For  your  poesihle  enlightenment  as  to  reason  for  this 
request   I  take  the  liberty  of  attaching  hsrev/ith  copies  of 
correspondence  had  with  the   Superintendent  of  the   San 
Francisco  Hospital  on  the  subject  and  the  answer  of  the  Health 
Officer  thereto." 

OPINION 

Under  section  2168  Political  Code  anyone  who  knows  the 
facts  may  lialce  the  affidavit  for  a  warrant  in  an  insanity  case. 

However,  I  affi  satisfied  that  an  interne  cannot  be  compelled 
to  make  such  affidavit  unless  he  desires  to  do  so.   It  is  no  part 
of  his  official  duties  because  it  is  a  matter  for  tiie  judgment  of 
the  person  mtiking  the  affidavit.  If  he  is  unwilling  to  swear  to 
the  necessary  facts  he  cannot  be  made  to  do  so  against  his  will. 

Bespectfully  submitted. 


H3ALTH  OFF  10  SB. 
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SUBJiiCT:      RiSOOEDATIOH  0?  RSSTOKiO  BIH?H  CSBTIiflCATiS. 

Sir: 

I  am  iB  reoelpt  of  your  request  for  an  opinion  as  follows: 

*I  beg  to  call  yotir  attention  to  the  attached  papers 
filed  with  this  office  in  the  matter  of  re-eetabli shlag 
the  birth  of  TatBuo  Saito*  also  oopy  of  conzmmioation 
s^dreoeed  to  L,  \   Ho88»  State  Hegietrar  Vital  3tatiBtic8 
dated  September  11*  1925  and  his  reply  thereto,  together 
with  letter  addreased  to  hizn  this  day*  notifying  him  of 
•ubmltting  the  question  to  you  of  whether  or  not  this 
Departnent  can  aoce-rt  this  Court  Order  to  establish  this 
birth. 

?he  reasons  for  our  failing:  to  iansdlately  comply  are 
elearly  set  forth  in  the  letter  to  ICr.  Soss  dated  ie^t ember 
18th»  1925, 

I  an  al&o  enclosing  a  oopy  of  a  ruling  for  filing 
belated  birth  oertificates  adopted  by  tho  State  Board  of 
Health  January  1916*  and  State  Legislature  of  1917. 

fill  you  give  as  an  opinion  to  guide  this  offloeT** 

0  P  I  3  10  I 

Section  21b  of  the  Vital  Statistics  heglstration  Lav  makes 
no  provision  for  restorlag  destroyed  or  loet  birth  oartifioates. 
I  am  satisfied  therefore  that  yon  are  teohnioally  right  in 
refusing  to  record  the  deoree  in  this  case* 

^The  prooeduxo  is  purely  statutory  and  the  statute  gives 
the  full  measure  of  yoiir  duties.  ~:ec  Opinions  of  ?oroy  V.  Long* 
1908-9,  p.  18. 

Rsspectfully  submitted, 

— ^rmTT'^rm 


HEALTH  QSnZ^S., 
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Jsnuaxj  11th,   1926, 


SUBJECT:      Continuance  of  Mayor's  Veto. 


Dear  Sirs: 


I  am  in  receipt   of  your  letter  of  January  8th  requesting 
as  to  whether  or  not  the  T'ayor's  veto  on  several  permits  granted  by 
the  Board  of   f'upervisors  may  be  carried  along  by  the  Board  until  such 
time  as  Supervisor  Deasy,   vdio  is  at  present   ill  in  the  hospital,   can 
attend  the  meeting  of  the  3oard  and  present  his  arguments  i*egarding 
automobile  and  supply  station  and  garage  permits  vetoed  by  the  iiayor. 

OPIHION. 

I  direct  your  attention  to   Section  16,   Art,    ll.   Chap,   I 
of  the  Charter,    in  viiich   section  it   is  provided: 

"The  objections  of  the  Mayor  shall  be  entered  at  large 
in  the   journal  of  the  Board,   and  the  Board  shall,   after 
five  and  within  thirty  days  after  such  bill  or  resolution 
shall  have  been  so  returoed,   re-consider  and  vote  upon 
the  same." 

I  am  of  the  opinion  that  this  provision  of  the  Charter  is 
mandatory,   and  that  it  is  incumbent  upon  the  Board  of  Supervisors  to 
vote  upon  the  veto  of  the  Ilayor  within  the   thirty  days  prescribed. 

In  view  of  this  fact,    I  am  further  of  the   opinion  that 
notwithstanding  the  fact  that  the  Ilayor  is  willing  to  permit  the 
vetoes  to  ride  until  Supervisor  Deasy  may  return,   that  neither  the 
Mayor  nor  the  Board  has  the  power  to   consent  to  the  continuance. 

Respectfully  yours, 


City  Attorney, 


Board  of  Supervisors. 


:^ 


(^ 


i 


January  lltix,  1926. 

'i/":CT:     Attorneys*  Lloanse  I'ax. 

Dear  Sir: 

XSaABv  Aate  of  Ootober  13th,  1925,  you  addresaed  a  oooannml- 
oatiOB  to  ay  pradeoeasor,  I'Vf  ^orge  Lull,   rertuBstln^  an  onlnlon  aa  to 
the  lioanaa  tax  to  be  paid  by  the  Oener&l  Counsel  of  the  ..ostem   'acif  io 
Snllread  CMqaiiy*     Tour  aoBtminioatlon  aaka  an  opinion  aa  to  the  saeaniBg 
of  "OMttal  {qra«8  reoaipta**  aa  uaed  in  ieotlon  74  of  ordlnaaoe  5132  (NcS*}* 

OPIHIOH. 

TlM  General  Counaal*a  dutiea  are,  admittedly,   to  adriae  the 
Tarloua  boards,   offioiala  and  departnenta  of  the  Railroad  in  all  lectnl 
matters t     he  la  in  oharge  of  all  of  the  legal  affairs  of  the  Cos^any* 
and  nay,   in  his  disorstion,  assaas  entire  lei^l  oontrol  of  ita  affairs. 
It  thus  oleazly  appears  that  the  Gegoeral  voimsel  is  employed  beeause  of 
his  legal  ^cnowledge  end  reoeiTSS  his  ooapettsatiim  in  the  fozn  of  a  salary 
for  praotioiag  his  profsasimt  as  suoh  an  employed  official* 

The  law  is  not  oonfined  in  its  application  to  attorneys 
engaged  in  public  praotioe.     It  is  i^en oral  and  nii  inolusire  in  its 


In  addition,  the  Oeaeral  Counsel  engages  in  the  praotiee  of 
law  as  regards  the   publio,  and  the  oontention  ia  made  that  a  lioense  tax 
rtiovild  be  paid  based  upon  receipts  frem  auoh  praotioe,  exolusire  of  salary 
from  the  railroad  oorapaay. 

inferentiRlly,   the  legality  of  seotion  74  of  crdinanoe  5132 
(H* '•)   i8  ^iuestioned.     riiie  form  of  lioense  tax  was  upheld  in  Re  Johnson, 
47  Cal«  App*  465. 

The  Greneral  Counsel  of  t\vB     esterr^  ^aoifio  ia  clearly  not 

solely  as  an  employe,  nor  ic  he  in  the  employ  of  a  eorooration 

•Bgaged  m  taie  praotioe  of  the  law,  henoe  he  doea  not  ooae  within  the 
iacMiiption  clatuis  of  the  ordinance. 


'*That  nothiii^  in  this  section   •.ontaiatd 
deeasd  or  construed  as  applying  to  any  persom  engaged  in 
any  of  the  pzx>fe salens  or  occupations  hereinbefore 
enuaemted,   solely  as  aa  employee  of  any  other  person, 
firm  or  cor r> oration,  oonduoting,  managing  or  carrying  on 
any  suoh  business,  oocupation  or  profs aslon  in  the  City 
and  County  of  Jan  Fxranoiaoo.   -  As  Amended  by  ( rdinanoe 
no.  5930  (Hew  series)." 

7o  hold  that  the  Crcnerel  Counasl  is  not  practicing  his 
'rofeaaion  &&  r  lawyer,  would  be  to   aay  that  a  x-esiaont  physdoian  of 
leepital  or  hotel  is  not  prastioing  the  profsssisn  of  a  physician  or 


li 
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•urgson,  azid  this  mi£^t  b«  extended  so  as  to  cover  every  olaeclfloation 
enumerated  in  the   ordiimnoe.     ^IninXy  this  iraa  not  the  intent  nor  is 
it  imrrented  in  lav* 

It  is  ny  epinlOB  that  the  lioenae  tax  in  this  oase  ahotild 
be  upon  the  "^anaaal  i^ross  reoeipta"  derived  frem  professiffioal  aervioes, 
and  this  tezm  Mibraoes  and  should  inolude  all  moneys  reeeived  in  the 
foam  of  salary  nnd  fees* 


Reepeotftilly, 


City  Attorney* 


Tax  Col  lee  tor* 


<^r 


of 
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January  15th,   19E6, 


SUBJECT:     Transfer  of  ;ietolx  Hetohy  Power  FunoLa* 


Dear  Sir: 

I  am  in  receipt  of  yoiar  re^iuest  for  an  opinion  regarding 
right  of  the  Board  of  Supervisors  to  transfer  funds  derived  from  the 
sale  of  power  from  Hetoh  Hetchy  Hydro  i^leetrio  plant,  in  which  you 
state : 

"Recently  my  attention  hr.s  been  called  to  the  (luestion  of 
the  legality  oi  appropriating  the  revenue  derived  from  the  sale  of 
Hetoh  Hetohy  power  to  the  General  Fund,  and  I  woiuLd  be  pleased  if 
you  will  advise  me  v/hether,  in  your  opinion,  the  3oard  of  Super- 
visors had  the  authority  or  the  power  to  transfer,  by  resolution  or 
otherwise,  the  estiiaated  1,400, OOO.CO  revenue  from  the  sale  of 
power  to  the  G-eneral  F\uxd." 

OPINION, 

I  direct  joxLT  attention  to  paragraph  1  of  oec.  16  of 
Article  XII   of  the   Charter,   which  is  as  follows: 

"Whenever  any  publio  utility  shall  be   operated  by 
tbe   City  and  Coionty,   the  receipts  from  suohutility  shall 
be  paid  daily  into  tiie   City  treasury,   cjid  maintained  in 
a  special  fund  sot  aside  for   such  utility.      The  [niper- 
vlsors  may,   from  time  to   time,   m£Jce  appropriations  from 
such  funds  for  the  following  purposes: 

(a)  For  the  payment  of  the  operating  expenses 
of  such  utility; 

(b)  For  repairs  and  reoonstr\iotion; 

(c)  For  payment  of  interest  and  sinking  fuad 

on  the  bonds  issued  for  the  acviuisition  or  construc- 
tion of   such  utility; 

(d)  For  extensions  and  improvements; 

(e)  For  a  reserve  fund," 

The  provisions  above   quoted  ai*e   the  charter  provisions 
applicable  to   the  disposition  of  receipts  from  a  public  utility, 
and  appear  to  be  mandatory.      I  sm  of   the  opinion  t}iat  the  Board 
of  Supervisors  can  appropriate   the   funds  derived  from  the    sale   of 
power  to  the  Pacific  Gras  iind  Lllectric  Company  only  as  provided  in 
the   section  qhoted. 


iJ 
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Paragraph  2  of  the   same  seotion  provides  for  the 
disposition  of  money  in  the  .le serve  i'und  -  u!^   paragraph  is  as 
follows: 

"Whenever  the  reserve  fnnd  shall  exceed  one -half 
of  the  payment  for  operating  expenses  in  the  preaeding 
fiscal  year,   the   Supervisors  shall  have  the  power  to 
apportion  such  excess  to  the  general  fxind.  ' 

As  the  Reserve  Fund  can  only  be  established  after  all 
of  the  other  items  of  expense  mentioned  in  Subdivisions   (a),    (b), 
(c)  and  (d),   have   oeen  provided  for,   aui  funds  from  this  Reserve 
Fund  can  be  transferred  to  the  Jeneral  Fund  only  when  the  fonner 
fund  a}iall  exceed  one-half  the   payment  for  operating-  eagjenses  of 
the  utility  for  the  preceding  fiscal  year,   you  are  advised  that, 
at  this  time  the   Board  of  Supervisors  cannot  transfer  tii3   amount  of 
the  estimated  revenue  from  the   sale  of  tlie  power  from  the  utility 
mentioned. 


Respeoti*ully, 


City  Attoi*ney, 
Auditor* 


January  16th,  1926. 


I 


SUBJECT:  Blnaonthly  Payment  of  Fixed  Salaries. 


Dear  Sir: 

I  haye  yotir  request  as  to  your  rights  to  ma^ce  bi- 
monthly payments  of  the   salaries  due  to  the  members  of  the  Police 
and  Fire  Departments. 

OPIRIOH. 

I  direct  your  attention  to   Section  1,   Chapter  IV, 
of  Article  III  of  the  Charter,  v;hioh  reads  as  follows: 

"The  salaries  and  compensation  of  all  officers, 
including  policemen  and  employees  of  all  classes, 
and  all  teachers  in  the  public   schools,    and  others 
employed  at  fixed  wages,    shall  be   payable  monthly." 

This  provision  of  the  Charter  is  mandatory,   and  the 
salaries  can  be  paid  by  you  only  as  therein  provided.     You  are 
therefore  advised  that  the   salaries  of  the  members  of  the  Police 
and  Fire  Depairtment  can  be  paid  only  once  during  each  month. 

This  matter  has  heretofore  received  the  very  careful 
consideration  of  Hon.  Percy  V.  Long,   and  on  October  30th  of  1914, 
after  a  cai^eful  investigation  of   the  matter,   he   gave  to  yoror 
predecessor   in  office  the   same  opinion  as  I  have  given  to  you. 
You  will  find  this  opinion  reported  in  the  Opinions  of  Percy  V. 
Long  for  1912-16  at  page   713. 

Respectfully, 


City  Attorney, 


TreasTirer. 


a 


Jwrnaxy  20th,  19S6* 


Pajaant  fr<»ai  aaimia^  of  inmloipal 
Railway  into  Retlroouit  i»ystMt  of  asooBt 
duo  for  Tissloy9B  of  Hailmiy, 


Sirs: 

I  am  In  rooolpt  of  a  lotter  fvmt  yotur  Coomlttoe,   in  i^ioh 
you  state  X 

"Oliiir  Ceetions  5E,  10  and.  U  of  OraisaaM 
So*   5561  (net?  Scries)   '.stabllBhins  tho   San  Pranolsoo 
City  ^Kployoos  Rotlnntnt  Syat«B»  the  obligations 
of  tlMi  eity  naOor  tho  rotirmaont  syetem  for  oiirrent 
serrioe  as  ^»11  as  prior  serrioe,   on  aeoount  of 
Honioipal  Railway  amployeos,  ax«  oh&^qgad  ag&lnst  and. 
paid  out  of  the  revenuea  of  the  ifimielpal  Hallway* 
The  Pahllo  Utilities  Coisaittee  desisres  to  be 
e&Tlaed  as  to  idietber*  in  your  opinion,  this  is  a 
proper  and  legal  eliargi  a^ialnst  the  l^mloipal    lailvay 
funds*  " 

OPIHIOH. 

The  ordinance  mentioned  in  your  letter  has  been  adopted 
parswant  to  the  provisions  of  .jrt*  XVII  of  the  Charter*     Various 
•eotions  of  the  ordinaJaee  direet  that  the  City  and  County  shall 
eontribute  fui^s  for  the  benefit  of  those  ooaing  within  the  pro- 
▼is ions  "oT  the  Retirenant  System*     In  See*  S  of  the  i\rtiole, 
referring  to  initial  liabilities  aooraing  \inder  the  retirement  ^laa, 
«•  find  the  following  langoage:     "?2  0Tided  that  initial  liabilities 
•leesulAg  under  a  retirSBient  ^L&n  beeanse  of  past  serviee  of  employaes 
ixi  serrlee  at  the  tissa  this  aaendnant  is  adopted  may  be  covered  by 
c^i^™t^  appropriation  of  the   :u.pexyi8ors*  "       7he  ^'.rtiele   is  silent 
throu^out  as  to  the    souroe  from  vvhieh  tbe  a<»3eys  shall  be 
contributed  or  appropriated  to  the  L:y8t^ft*     rherefore,  the  Board  of 
Supervisors  would  in  eny  ordinance  passed  In  conformity  with  the 
provisions  of  tlie  /rticle,   ordinarily  have  tha  right  to  specify  from 
wtenoe  tiie  oontributiozis  tnade  for  the  benefit  of  any  class  of 
employees  sliould  come* 

By  Sections  Sn,  10  and  11  of  tha  ordinonoe,  tiii  Baa:f4  has 
nrovided  th&t  such  moneys  as  Ehall  be  paid  into  the  KetSrement  '^yates 
i'or  tiic   benefit  of  the  employees  of  the  runieipal  Kailway,   shall  be 
talcen  from  the  reveznes  of  that  utility*      joery  -  le  this  appropriation 
legal^     Unless  it  contravenes  the   provisiims  of  the   Ciiarter  re/'p.rding 
public  utilities,    it  is*     In  this  regard  I  direct  your  pttention  to 
eo*  16  of   '.rt*  XII  of  the  Charter,   viilch  provides  for  the  disposition 
of  receipts  of  public  utilities,    in  wiiioh  section  it   is  stated:      "The 


a 


2* 


"upttrrlBors  aay  fx<m  tiias  to  tlae  aak*  approprlationo  from  sush  foziis 
(the  re<Mlpt8  of  tb*  utility)  for  the  follovijag  piurpoees: 

a*     For  the  payment  of  the  operating  expcosee  of  aneh  utility.  ** 

Is  the  paar>iBt  into  a  retlresMint  or  pension  fkuaA,  a  part 
of  the  operating  expeiuM  of  the  utilitj?     7arioaa  Railroad  CMaaaissiens 
a:^  rate  fixing  bureaua  throu^out  the  ooantry  have  from  tias  to  time 
aasvered  this  ijpestiott  in  tiie  affiraatire,  and  the  o  oorts  have  sastained 
thea.       See 

COirSOLID.ATS])  GAS  CO., OF  KW  -YORK  TS.     BKHTOH,   ATTT.  CSanSSAL, 

£67  Fed.   83a* 

here  ths  •onrt  said: 

of  benefits  to  sick  or  disabled  eaployees,  and 
to  sapesfWBiated  Mq^yees»   is  priaa  faeie  a 
legitiaate  part  of  the  o(»t  of  prodaotion.  azKL  within  the 
dieeretion  of  the  offioers  (Kt  the  oorporation.<* 

I  believe  thezrefore  that  the  loard  of  f^uperrisors  hare 
the  rl£^t  to  specify  by  ordinanee  that  the  pajnatnts  nade  to  the 
Retireamit  systMi  for  the  benefit  of  the  empleysss  of  the  Ttmieipal 
Railway  shall  be  taken  from  its  earnings,  and  you  are  therefore 
advised,  that  as  the  ovdinenas  now  reads,  the  amount  so  paid  is  a 
proper  oharse  agalniA  that  utili^* 

Very  truly  yours, 


City  Attorney, 
To  Publie  Utilities  Coinaittee. 


\D 


Jaaiiary  26tli,  1926, 


SUBJECT:     Liability  of  City  for  ITegLigenoe 
of  Employees, 


Sirs: 

I  am  in  I'eoeipt  of  your  letter  of  January  13th,    in  whioh  you 
ask  Tether  the  Probation  Committee  of  the  Juyenile  Court  may  order 
the   aim  of  ;;  75.00  paid  out  of  the  Detention  Home  Uaintenanoe  Fund  to 
reimburse  lire,   Charles  Powers  for  medical  care  made  necessary 
through  damage  inflicted  upon  her  by  a  city  ovmed  automobile  driven 
by  an  employee  of  the   Juvenile  Detention  Home, 

OPIITIOH. 

The  only  ground  on  whioh  -^rs.  Powers  could  bo  paid  ajiy  sum 
as  compensation  for  the   injury  sustained  by  her  as  mentioned  in  yoxir 
letter,  would  be  upon  the  ground  of  the  negligence  of  the  employee 
of  the  city.     The  law  is  well  settled  that  a  municipality  is  not 
liable  for  the   negligence  of  its  employees. 

See 

TTET.T.IHR  vs.   CITY  OF  LOS  MGELES,   179  Cal,   605, 

MAJmiHO  vs.   CITY  OF  PASADEHA,    58  Cal.   App.    666. 

In  view  of  the  non-liability  of  the   city,    I  can  see  no  reason 
for  eacpending  the  money  of  the  city  as  compensation  for  the   injury 
aistained  by  l,!rs.  Powers. 

You  are  therefore   advised  that  it  will  not  be  proper  to  pay  to 
lira.   Powers  the   sum  mentioned,    or  any  sum  viiatsoever,   from  the 
Detention  Home  Maintenance  Fund,    or  from  any  fund  whatsoever,   for  the 
reason  that  her  demand  is  not  a  proper  one  against  the   City* 

Respectfully, 


City  Attorney, 


Probation  Committee, 
Juvenile  Go\irt. 


January  26tli,   1926.  ?* 


SUBJECT:     Liability  of  City  for  L'egligenoe 
of  Employees. 


;ir8: 


In  reply  to  the  verbal  request  of  your  Board  conveyed  to 
rae  by  Dr.  Hasaler,   as  to  liability  for   inj\iries  sustained  at  the 
hands  of  one  of  the  employees  of  yoxir  Department  while   in  discharge 
of  duty,    I  will  state  that   I  understand  the  facts  to  be   as  follows: 

That  one»   Alice   .Viloox,   employed  in  your  Department  as  a 
field  niirse,   while  driving  a  depiartment  automobile  in  the  discharge 
of  the  duties  assigned  to  her,   to  wit,    to  visit  one   in  need  of 
emergency  medical  attention,    injured  one,   /oma  Austerdorff,   by 
running  into  her  with  said  automobile. 

Further,    that  you  wish  to  be  advised  as  to  the  liability  of 
the   city  on  account  of  tlie    Injiiries  sustained  by  Ilrs.  Austerdorff; 
also,   as  to  the  personal  liability  of  the  members  of  the   Board  of 
Health,   as  v.-ell  as  the  liability  of  the   driver  of  the  automobile. 

OPIITIOH. 

In  the  matter  of  the  liability  of  the  city  for  the  acts  of  its 
servants,  the  law  makes  a  distinction  between  functions  that  are 
ptu?ely  governmental  and  tlie   ftinctions  that  are  proprietary.     The 
city  is  liable  for  tiie  negligence  of   its  servants  where  the  enterprise 
on  v^ich  or  in  which  they  are  engaged  is  a  proprietary  one,    such  as 
the  conduct  of  a  railraod,    the  running  of  a  bus  line,    etc.,   but  where 
the   employee   is  engaged  In  a  purely  governmental  function,    there   is 
no  liability  upon  the  city  for  the  negligence  of  that  employee.     The 
Supreme  Court  of  this   State  has  sustained  this  contention  in  the  case 
of 

KELLER  vs.    CITY  OF  LOS   ANGELES,      179  Gal.    605, 

and   in  MAmJIHG  vs.    CITY  OF  PASADEHA,      58  Gal.   App.    666. 

As  Miss  v/ilcox  v/as  engaged  in  a  governmental  function  at  the 
time  the  accident  occurred,  there  is  no  liability  upon  the  City  for 
her  acts. 

As  far  as  the  personal  liability  of  the  members  of  the  Board  of 
Health  is  oonoemed,   there  is  none,   for  the  reason  that  the  law  is 
well  settled  that  where   ordinary  care  is  used  in  the  selection  of  an 
employee,   those  making  the  employment  are  not  subject  to  any 
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liability  for  the  negligenoe  of  that  employee. 

As  to  the  liability  of  Miss  .Viloox  herself,    it  will  depend 
entirely  upon  the   faot  as  to  whether  or  not  she  was  negligent  in 
tlie   operation  of  tlie  machine  which  she  was  driving. 

You  are  therefore  advised  that  neither  the  city,   nor  the 
members  of  the  Board  of  Health  are  liable  for  any  damage  sustained 
by  iirs,   Austerdorff,   and  that,   as  I  have  not  before  me   all  of  the 
facts  of  the  accident,    I  cannot  at  this  time  offer  any  opinion  as 
to  the  liability  of  Iliss  V.'ilcox. 


Respectfully  yours, 


CITY  ATT0RH!-:Y. 


Board  of  Health. 


(^ 


Jantiary  29t3i,   1926. 


SUBJECT:      Status  of  Money  Appropriated  by 

1925-26  Budget  to  Board  of  Education. 

Sirs: 

I  am  in  receipt   of   your  letter  of  January  26th,   as  follows: 

"The  Finance  Committee  has  under  consideration 
the  reserving  of  certain  expenditvires  to  meet  4:1,400,000 
deficit.     In  this   connection  the   question  of  use  of 
approximately  $675,000  uneacpended  in  a  special  School 
tax.    Item  ITo.  1  in  the    'budget  has  arisen  in  the  Board 
and  also   in  the  Committee. 

The  Committee  desires  your  opinion  by  Friday 
of  this  week,    if  possible,   as  to  the  legal  status  of 
this  appropriation,    and  please   also  advise   the  Committee 
if  this  particular  item  is  subject  to  appropriation 
by  the  Board  and   if  the   appropriation  can  be  reserved. 

Also   if  the  appropriation  is  not  made  for  school 
repairs  or  school  buildings  can  the  money  be  used  for 
General  Fund  purposes  to  meet   a  deficit." 

OPINIOH. 

As  to  legal  status  of  the  appropriation.     Item  ITo.  1  of 
the  1925-26  Budget  is  as  follows:      "    (Appropriation  1)   for  plans 
and  construction  of  new  school  buildings,   additions  and  repairs 
to  existing  school  buildings,   furniture,   the  purchase  of  land 
for  school  purooses,   a  special  tax  on  each  one  hundred  of  assessed 
valuation  to  produce   -cl, 050, 000.00." 

Whether  we  look  upon  this   appropriation  as  made  under  the 
provisions  of  the   Charter   (Sec.   2,   Chap.  V.,   Art.  VII),    or  under 
the   general  laws  of  the  Ctate    (Political  Code,    Sees.  18S0  to  1840), 
it  is  an  appropriation  raised  by  a  special  tax  for  the  common  school 
fund,   and  the  Board  of  Education  has  Jurisdiction  over  same.     Sec. 
9,   Chap.   Ill,   Jlrt.  VII,   Charter. 

I  am  of  the   opinion  that  the   01,050,000.00  raised  by  this 
special  tax,   having  been  raised  for  the   specific  purpose  mentioned, 
cannot  be  appropriated  by  your  loard  for  other  poirposes,   and  for 
the   same  reason  the   appropriation  cannot  be  reserved. 
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You  also  ask  "If  the  appropriation  Is  not  made  for 
school  repairs  or  school  buildings,  can  the  money  be  used  for 
general  fund  purposes  to  meet  a  deficit". 

As  it  would  appear  that  the  appropriation  mentioned 
was  made  for  school  repairs  and  school  buildings,  it  cannot  be 
used  for  general  fund  purposes  to  meet  a  deficit. 


Respeotfally  yoiirs, 


CITY  ATTORHEY. 


To  The  Finaroe  Committee, 


il^ 


January  30th,  1926, 


SUBJECT:  EmployBes  of  Adult  Probation  Board 

are  subject  to  the  Provisions  of  the 
San  Francisco  City  Employees  Retirement  System, 

Dear  Sirs: 

I  am  in  receipt  of  your  letter  asking  as  to  whether  or 
not  the  Chief  Adult   Probation  Officer  is  subject  to  retirement  upon 
his  attaining  the  age  of  seventy  years,   as  provided  in  Article  XVII 
of  the   Giiarter  and  the  Ordincnce  of  the   Board  of  Cupervisors  enacted 
p\irsuant  to  the   provisions  of  that  Article* 

OPIITIO.N. 

As  stated  in  your  letter.   Section  1203  of  the  penal  Code 
creates  the  Adtilt  Probation  3oard,    and  provides  for  the  appointment  of 
a  Chief  Adult  Probation  Office,   this  appointment  to  be  made  by  the 
Judges  presiding  in  the  depar"Unonts  of  the   superior  Court  designated 
for  the  hearing  and  disposition  of  crimiiial  cases,  upon  the  recommen- 
dation of  the   Probation  Board, 

V.Tiile  tlie   Charter  of  San  Trancisco  contains  no  provision 
for  the   appointment  of  the   Chief  Probation  officer,    and  in  fact   is 
entirely  silent  as  to  the  appointnent  of  any  of  the  officers  or 
employees  of  this  Board,   the   courts  have  decided  that  the  Chief 
Probation  Officer  is  an  employee   of  the  City  and  County, 

See 

NICHOLL  vs.   K03TER, 

157   Gal.    416, 

where,  quoting  from  page  4S3  of  the  opinion,  the  court  said: 

"The  Probation  Officers  in  question  are  not 
officers  of  the  State  Government;  they  are  minor 
officers  of  the  local  County  government," 

The  case  just  cited  is  one  wherein  Lit,  Hicholl,  the 
party  affected  by  this  opinion,  brotight  an  action  against  the  Auditor 
of  the  City  and  County  of  San  Francisco,  to  compel  the  /,uditor  to 
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allow  his  demand,  as  an  Assistant  Probation  Officer  of  the   City  and 
County,   and  the   court  held  tiiat  it  was  a  proper  demand  against  the 
City,    and  that  Mr.   ITicholl  v?as  a  minor  officer  of  the  local 
government.        This  ralin^  has  oeen  approved  in  <;he   eases  of 

SATIERV.'HiaS  vs.   GAR2IS0II,      54  CJal.   App.    734, 

and  in     REEIE  vs.   EAMKOHD,  18  Cal.   App.   442. 

There  can  be  no  difference  between  the  Assistant  Probation 
Officer  and  the  Chief  Probation  Officer,    for  they  both  receive  their 
appointaent  from  the   same   source,   and  their  duties  are  prescribed  in 
the  same  Act  viiiich  provides  Tor  their  appointment.     In  view  of  the 
fact  that  ::r.  ITieholl  is  an  officer  or  employee  of  the   City  and 
County,   we  believe  that  he   is  subject  to  the   provisions  of  the 
Retirement  System. 

Section  B^  of  Article  XI  of  the  Constitution  provides, 
"that   it   shall  be    competent   in  any  charter  framed  in  accordance  with 
the  provisions  of  that  section,    to  provide  by  charter  for  the 
compensation,  method  of  appointment,    qualifications,   tenure  of   office, 
and  removal  of  deputies,   clerks  and  other  employees".      This  the 
Charter  of   San  Francisco  has  done   in  various  \?ays,    one  of  them  being 
by  the  enactment  of  .\rticle  XVII,    providing  for  the  retiregient  of 
agtd  and  disabled  city  employees. 

Your  attention  is  directed  to   Section  1  of  the  Article 
quoted,   herein  it    is  stated  that  retirement  from  the  municipal 
service   shall  be  compulsory  at   the  a^e   of  seventy.     It  would  appear 
to  me   that  this  practically  fixes  the   age   qualification  of  employees, 
and  that  no   one  viiio  is  over  the  a^a   of  seventy  years  is  qualified  to 
oontinxifi   in  the   employment  of   the   City, 

I  believe  that   the    fact  that  !.Tr.   ITieholl  receives  his 
appointment  from  a  source  that   is  not  governed  by  charter  provision 
is  immaterial,    for  the  reason  that  Sec.   8^  of  the   Constitution  gives 
to  the  Charter  the   right  to  provide  for  either,    the   method  or  the 
appointment,    or  the  compensation,    or  the    juai if i cations  of  an 
employee,   and~Therefore  the    employee  might  receive  his  appointment 
from  sources  independent  of  the  Charter  and  still  be  compelled  to 
have   the   qualifications  provided  by  the   Charter,    one   of  v/hich  in 
this  case   is  that  the   employee  must  not  be  over  seventy  years  of  age. 

You  are  therefore  advised  that  the  Adult  Probation  Officer 
is  a  muaicipal  employee  \7ithin  the  meaning  of  iirticle  XVII  of  the 
Charter,   and  can  be  required  to   contribute   to  the  pension  fund 
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provided  for  in  the   Retirement  System,   and  can  "be   compelled  to 
retire  upon  attaining  the   age   of  seventy  years. 


Respectfully  yours. 


ITY  ATTORIT^nr. 


To  the  Adult  Probation  Board, 


/-< 


February  4th,  1926. 


SUBJECT:   The  City  is  liable  for  Damages  done  by 

Fire  Boats  by  reason  of  Collision  with 
Coast  G-uard  Harbor  La\inch. 

Dear  Sirs: 

I  am  in  receipt   of  yotir  letter  stating  that  there  has 
been  presented  to  your  Committee  the   claim  of  the  United  States 
Government  for  0157.85  for  damages  done  to  a  launch  belonging  to 
the  United  States  Government  by  the  Fire  Boat  David  Soannell,    and 
that  the   Committee  desires  to  know  if  this   claim  is  different  from 
any  claim  arising  from  damage  from  fire  apparatus. 

OPIITIOH. 

Ordinarily,   the  City  is  not  liable  for  damage  done  by 
its  fire  apparatus  \Thile  in  the    operation  of  the   City.     However, 
there  is  a  distinction  drawn  between  the  general  laws  which  might 
be   applicable  to  fire  apparatus  traveling  about  the   City,   and  the 
law  which  would  apply  to  a  fire   boat  traversing  the  waters  of  the 
Bay.     In  the  latter  case,   the   liability  is  fixed  by  the  general 
maritime  laws,    and  while  the   courts  have  held  that  the   general 
maritime  law  which  would  permit  the   libel   of  one  boat  for  damages 
done  to  another,    is  not   applicable  v;here  the  boat  is  engaged  in  a 
governmental  function,    stiil,    it   is  also  held  that  the   government 
or  the  municipality  is  liable   in  personam.      In  other  words,   that 
vftiile  the  United  States  Government  would  not  liave    the  right  to 
seize  our  boat  as  it  would  have    the  right  to    seize  the  boat  of  a 
private   individual  for  damage  done  to    its  boat,    it  has  the   right  to 
proceed  against  the   city  to  recover  the  damage,   by  the  proper  action 
in  court. 

This  principle  has  been  established  by  many  decisions 
of  the   court,   and  especially  in  the  ease  of  V/ORKIIAJJ  vs.  IIAYDR  OF 
KEW  YORK,   decided  by  ths   Supreme  Court  of   the  United  States,   and 
reported  in  Vol.   45  U.   S.  Reports   (Law  Ed.)   at  page  314.      In  this 
case  the   facts  were  precisely  the    same  as  the   facts  presented  to 
me   in  your  communication,    and  the   court  held  that  the   City  of  l\^ew 
York  was  responsible   for  the   damage  done  by  one   of   its  fire  boats 
that  came   into  collision  with  a  boat  belonging  to  the  United  States 
Gove  lament. 

You  are  therefore  advised  that  the   claim  presented  by 
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the  G-overrunent  ajid  approved  "by  the  Fire  Commission  is  a  proper 
charge   against  the   City. 

I  am  returning  you  herewith  the  correspondence 
passing  between  the  Board  of  Supervisors  and  the  Fire  Commission. 

Respectfully  yours, 


CITY  ATTORNEY. 


To  the  Finance  Committee. 


/^ 


February  5tii,   1926, 


SUBJECT:     Contract  cannot  be    entered  into  to  pay 

Money  out  of  siioceedln^  year's  revenaes* 

Dear  Sirs: 

I  am  in  reoeipt   of  a  letter  from  yonr  Committee  asking 
if  a  oontraet  can  now  be  entered  into  between  the  City  and  C.   j. 
Kecnan,   et  al,   agreeing  to  reimburse  said  Keenan  and  associatesfor 
certain  street  work  which  they  propose  to  do  on  Fillmore   Ltreet 
fpOTtt  Cervantes  Boulevard  to  Marina  Boulevard, 

It  would  appear  that  by  resolution  adopted  by  the  Board 
of  Supervisors  on  August  24th,   1924,   the  City  agreed  to  perform  the  work 
in  question,   and  that  Keenan  and  associates  now  agree  to  perform  said 
work  provided  the   City  will  enter  into    a  contract  with  them  to 
reimburse  them  for  the   amount  expended,  not  later  than  July  15,   1926. 

You  are  advised  that  such  a  contract  woxild  contravene 
the  provisions  of  Sec.   18  of  Art.  II  of  the   Constitution,  making  it 
unlawful  to  incur  indebtedness,    in  one  year,   to  be  paid  for  out  of 
the  revenues  of  the   succeeding  year,   and  therefore  it   should  not  be 
entered  into. 

I  return  to  you  the   offer  of  l!r.  Keenan  made   to  your 
Board. 

Respectfully  yours. 


CITY  ATTORITEY. 
Finance  Committee. 


l:- 
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Pebruaiy  5,19E6. 
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SUBJECT:  Award  for  Compensation  by  Reason  of 
Accident  Suffered  by  Eioployees  of 
Playground  Commission  must  be  met 
With  the  Funds  of  that  Commission. 


liembera:- 

I  am  in  receipt  of  your  letter  enclosing  a  copy 
of  the  findings  and  award  rendered  to  Mrs.  Margaret  J.  Morrisey 
by  reason  of  the  death  of  Edward  B.  Lane*  an  employee  of  your 
Commission,  in  which  letter  you  asked  as  to  whether  or  not 
this  award  is  to  be  met  from  the  funds  of  the  playground  or 
out  of  the  General  Fund  of  the  City. 


OPINIQI. 

3eo.5»  Art.ZIV-A  of  the  Charter  of  the  City  and 
County  of  San  Francisco  gires  to  the  Playground  Commission 
exclusive  management  and  disbursement  of  all  funds  legally 
appropriated  or  received  from  any  source  for  the  support  and 
equipment  of  the  playgrounds,  recreation  centers,  etc. 

The  Board  of  Supervisors  in  the  tax  levy  of  1925-26 
levied  a  tax  of  five  cents  on  each  one  hundred  dollars  of 
the  assessed  valuation  of  the  City  for  playground  purposes, 
which  levy  produced  a  sum  of  three  hundred  and  fifty  thousand 
dollars.    As  Sec. 10  of  the  Article  mentioned  provides 
that  the  Board  of  Supervisors  shall  levy  a  tax  of  not  less 
than  five  nor  more  t)tan  seven  cents  upon  a&ch  one  hundred  « 
dollars  assessed  valuation  upon  all  property  in  the  City  and 
County  not  exempt  from  taxation  for  playgrour-^.  ^onrpcTrs,  it 
is  my  opinion  that  all  demands  against  this  ComcrLssion  must 
be  met  out  of  the  amount  raised  by  this  tax. 

You  are  therefore  advised  that  in  my  opinion  the 
award  made  to  Mrs.  llorrissey  should  be  met  from  the  amount 
allotted  to  your  Department  in  the  tax  levy  of  1925-26  and  not 
out  of  the  General  Fund. 

I  am  returning  herewith  a  copy  of  the  award  sent  me 
with  your  communication  and  the  correspondence  passing  between 
your  Board  and  the  Board  of  Supervisors. 

Respectfully, 

City  Attorney. 
PLAYGROUliD  COMMISSION. 


I 
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Februttzy  15 ,1926. 

iCBJdDT:  Pulton  Street  Frontage   between 
Hyde  and  Liarket  Streets. 

M«Kb«rat- 

BvoeatXy  your  Honorable  ho&rd   requeatad  an  opinion 
as   to  the  legal  stetas  oonoerning  the  slleged  oonflioting  clfeistfi 
to  frontage  on   the  wouth  line  of  Ftilton  ...treet  be  tureen  Hyde  end 
Market  .streets* 

Your  letter  stated  that  certain  property  owners  in 
that  Tioinity  were  olaiaing  frontage  on  Fiilton  Jtreet  in  edditla 
to  the  i:&rket  otreet  frcsitage  enjoyed  by   then. 

The  property  inTolred  is  that  ?rhich  was  pnrohassd  by 
the  City  and  County  in  order  that  {"xaton  street  between  Hyde  and 
Uarket  and  fiearenworth  streets  night  be  plaoed  in  Ita  present 
oenditlon* 

The  descrlf-tlons  of   the  property  pur o based  and  sold 
by  the  City   and  County  in  that  rioinity  hare  been  oheoked  by   the 
Engineering  Departnent  of  the  City  and  County  and  found  to  be 
oorreot* 

falton  street  betwesa  Ryds  and  Learenwsrtli  streets 
has  beTsr  been  formally  dedioatet*  nor  has   there  been«   in  ny  opinioa 
say  saeh  dsdioation  as  is  nc^cossaxy  to  gire  right  of  fronte^ge  to 
property  owners  adjaoent  thereto. 

This  property  was  aoquired  as  was  all  of  the  proper^ 
now  eubraoed  in  the  Cirio  Center  under  a  speoial  proriaion  of  ths 
Charter  tillov.ing   the  purohase  of  excess  lands  for  Cirio  Center 
purposes*    (;»eo.lO,  chc^.II*  /rt.II). 

It  has  been  the  manifest  intention  of  the  city  ind 
County  to  push   to  eoiapletion  pltins  lor  Cirio  Center  beautifi cation 
aad  this  intention  is  known^aad  has  always  been  known* to  purohasers 
of  property  in  that  rioinity.  These  pl&ns»as  tentr.tirely  drawa» 

proride  I'or  the  building  of  a  un&fena  series  of  colonade  bnll>lings 
which  will  serre  as  a  walk  way  and  be  in  conformity  vlth  the 
(eaeral  aohone  of  Cirio  Center  urohiteoture* 

This  City  and  Count     has  retained  ownerahip  of  all 
lends  north  of  the  aoulherly  building  or  property  line  on  ""ulton 
Street  between  ilyde  and  iarket  Jtreets  and  it  ia  my  opinion  that 
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the  City  and  Coxmty  of  San  Francisco  owns  such  property  for 
CiTic  Center  purposes  and  has  the  legal  right  to   erect  thereon 
such  str  ictures  as  tnay  be  deemed  hest  calculated  to  further  the 
general  schoie  of  the  Civic  Center* 

From  interviews  with  the  various  property  owners 
affected  we  believe  it  entirely  possible   that  an  harmonious 
agreement  may  be  reached  as  between  such  property  oi^mers  and 
the  City  and  County  and  in  this  way  the  properlgr  owners  interest 
sufficiently  protected  and  the  interests  of  the  Civic  Center  may 
be  finally  determined  upon  and  advanced. 

Hespectfully, 


City  Attorney. 


BOAHD  OP  SUPKKVlaO::S, 


il' 


f^brnHTj  17,1926. 


SOBlSBTi  The  laauanoe  of  a  Permit  to  Opercte 
as  an  Auotioneor  la  not  a  Oon&ltion 
^rooedent  to  the  Obtaining  of  a 
Lioenao  trpm  the  Tax  Collootor* 


•ontlenoa:- 


Z  am  in  roeeipt  of  your  letter  qx  Jtxiu&zy  6«1926«  enolosing 

•  lett«r  addrossoA  to  r.dwaird  F.  Bryant*  Tex  oolleotor,  dated  Deeenber 
£2*1 926;   a  letter  nddressed  h^   -jaward  F.  Bryant (T&x  Colleotor*  df^ted 
Deoember  S3 ,1925;  and  a  oopy  of  &  letter  uddresaod  to  J*  0.  Low,  Tex 
OoUftOtor,   dieted    '>aT>te7iber   24,1918. 

In  ,  our  lettor  of  Jcmnary  8th  you  hnre  requested  the 
I'oUowiag  opinion:     "What  wo  tfould  like  to  be  adrlaed  upon  is  whether 
tr  not  an  aootioneor  whoae  lioense  has  expired  nost  filo  with  this  Board 
an  bpplioRtion  for  a  renewal  thereof  bofore  the  Tax  Colleetor  oaa  laaus 

•  nsv  lioonss*" 

OPINIOM. 

Sso*S,  Chap»T,  Art«IT  of  the  Charter  of  the  City  and  Coontj 
Itf  aan  franeiaoo  prorideo: 

'*The  Tax  Collootor  smst  eOlleot  cj.! 
lioensos  ivhluh  may  at  aKiy  tine  bo  required 
by  law  or  ordixmnoe  to  bo  oolleotel  -'it bin 
the  City  and  County •** 

Ordimnoo  No«5l3E,  Now  Series,  a  lioense  ordim^noe  of  the 
Oity  am  Ceontgr  of   ^nn  ^^ricnciaoo  prorides  that   the  rax  Colleetor  shall 
osllsst  lioenass  poyBblo  to  th^  city  end  County  of  3an  ?Tf.nolsss  fixing 
the  a  Mounts  and  other  iaoidental  req>iirerient8»     IJovfhere  la  there  a 
froTlaion  either  in  the  Charter  of   the  City  and  County  of    ^»n  "rhncisco, 
or  in  Ordlaaaos  Hs«&aOS,  Ssw  series,  regulating  the  oalling  of  huetioneers 
and  the  sale  of  proper^  by  auotion,  ocBTPelliag  the  Tax  Colleotor  to 
require  that  a  permit  to  aet  as  an  auctioneer  be  presented   to  him  as  a 
oendition  prooedant  to  his  gr       *  i-;  e  lioenss  ts  oarxy  on  the  buainoss 
Sf  an  auetionasr.     dsotion  8   -_    .    am»noo  lfS»6609«Sow  oeries,  providss: 

"It  shall  bs  wilawf>a  for  any  person  to  engage 
in   the  sailing  of  e.n  riTiotioneer,  or  to  oondrttt  a 
public  auotion  room  without  having  first  obtained 
a  pemit  froza  the  Board  of  Polios  CoasBissi oners 
and  without  hariag  fir  at  filed  a  bond  uid  paid  ftks 
liosnss  fee  prorided  for  in  this  or  other  ordinanoos. ** 
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Thls  section  dealing  vrith   the  requirements  exacted  "by  the 
ordinance  does  not  ordain  that  a  peimit  must  first  be  issued  before  a 
license  tax  can  be  paid.     It  simply  sets  forth   that  an  auctioneer  cannot 
engage  in  his  calling  legally  without  jiaring  paid  the  license  provided 
for  by  law.        In  Section  12  of  the  ordinance  we  find: 

"Upon  the  revocation  of  the  permit  the  license 
issued   thereon  shall  immediately  terminate  or 
be  suspended  dxwing  such  time  as  said  Board 
shall  determine." 

It  appears  that  the    ordinance  was  drafted  vrith  the  thought  in 
Bind  that  there  was  a  provision  in  the  ordinance  compelling  the  presenta- 
tion to   the  Tax  Collector  of  a  permit  frran  the  Board  of  Police  Commis- 
sionera  before  he  could  issue  a  license  but  since  the  ordinance  does 
not  provide  for   the   condition  precedent  of  obtaining  a  permit  it  cpjinot 
now  be  read  into  the   ordinance.       However,  of  course,  if  a  permit  is 
revoked  the  licens*  shall  inmediately  terminate  or  be  suspended  as  the 
Board  of  Police  Commissioners  may  determine.  The  license  ordinance 

heretofore  mentioned  is  an  ordinance   for   the  purpose  of  obtaining 
revenue.         The   ordinance  dealing  with  auctioneers  is  a  regulatory 
ordinance.         It  was  held  in  In  re  Guerrero,  69  Cal.88,  and  in  Laurelle 
vs.  5usli,17  Cal.APP*^9»   that  it  was  constitutional  to  provide  in  an 
•rdinanoa  that  a  permit  be  obtained  as  a  condition  precedent  to   the 
issuance  of  a  license. 

Tou  are  therefore  advised  that  in  my  opinion  the  Tax  Collector 
mast  accept  license  fees  offered  to  him,  and  must  issue  a  license 
regardless  of  what  the  action  of  the  Board  of  Police  Commissioners 
may  be  in  the  premises. 

I  am  returning  you  herewith   the  correspondence  hereinabove 
nentioned. 


Respectfully, 


City  Attorney. 


lOAHD   OF  POLICE  CCICaSSlDNEHS 


• 
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26,1926. 


SQBJBCT:   L«ss«hoXA  l2it«r«st»  «r»  iaattnalxL*  and 
Subjoot   to  Tascatlon.-  California 
School  ftf  Meohanloal  Arts. 


IHiar  3ir:- 

I  am  In  reoslpt  of  a  latttr  fri»  70«r  offiee 
asking  for  an  opiniOia  rogardiag  a  laasabcld  intaraet  hold 
\-y   rarious  peoplo  of  piropartgr  eimad  by  tk»  California  School 
of  Uoahanioal  Arts. 

OPIIIOH. 

Ths  vholo  qmsstion  inrolTsd  Is  whethsr  \\»  laasshold 
Intsrsst  raforrsd  to  is  subjset  to  assMumsat  and  taxation  vndor 

tho   tax  lavs  of  the  Stata  of  Oalifomia* 

Ton  are  adrissd  that  soeh  property  is  asssasabis  and 
tazebls  and  the  folloiring  anthoritivs  aaA  aany  mc»re  oonfiia 
this  oonoluaioa. 

San  Pranoisoo  ts.  ltoQtiln»67  O&l.llO; 
SaB  Fsdro  eto.H.H.Co.  ts.Los  Angeles, 180  Cal*18; 
San  Pedro  eto.  H.S.  rs.Los  Angeles ,179  Pae.390; 
Oater  Harbor  Co.  rs.Los  ixngeles,49  Cal.App.121-127; 

constitution  of  California,  Art.XIII,   deo.l; 
Political  Cods  of  CBlifomia,Sso.  8608. 

Raspeotfallj, 

Citjr  Att(n*ney. 
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Feb.  26th,  1926. 


lA  re  Puroliase     of  Bay  Tiew  Traet  Property 
A«  Ferroggiare* 


QetttleMtat 

sinoe  y<mr  owe  ting  of  February  3.9  th,  I  have  bmAa 
investigation  of  the  above  matter*     I  h«ire  befln  farnieiieA  with 

a  report  on  the  title,  by  the  !ritle  insuranoe  and  guaranty  Co., 
a  oopy  of  idiieh  is  hereto  attaoiied.     This  report  adds  little  to 
what  las  already  known  by  your  Coamittee  as  «ell  as  to  this 
offioe,  and  leaves  the  deterBlnation  of  the  title  to  the  ^operty 
covered  In  the  report  Uaposslble  at  this  tisae,  with  the  easoeption 
of  portions  of  Keith  Street  and  Egbert  Avenoe,  vSiioh  the  report 
EftiowB  to  be  vested  in  A.  Ferreggiaro. 

It  is  not  possible  at  this  time  to  advise  you  that  the 
title  to  the  remaining  streets  is  also  vested  in  lir.  Ferroggiaro, 
for  the  reason  that  he  has  not  a  reoord  title  to  them,  olaiolng 
title  thereto  by  adverse  possession,  and  there  has  been  no  ^ndioial 
determination  of  this  possession,   as  there  was  regarding  the  por- 
tions of  Keit^  street  and  Egbert  Avenue  above  mentioned,     i  vvill 
state,   however,  that  if  the  faots  on.  whioh  itr.  Ferroflg&aro  olaims 
title  to  tlie  other  ^streets  are  the  esme,  as  they  were  in  tiie  oase 
iiAii<&  involved  Keith  street  and  iigbert  /^venoe,  he  is  also  the 
owner  of  the  other  streets  mentioned,  eind  I  am  of  the  opinion  that 
the  eourts  will  so  deoree. 

!me  oase  regarding  Eelth  street  and  T::gbert  Avenue,  in 
idiitfh  llT,  Fearrogglaro  was  suooessful  in  obtaining  a  ju&gnent,  was 
vigorously  defended  on  behalf  of  tlie  City  by  my  predeeessor  in 
offioe,  Hon.  Daniel  J.  0*3rlen  and  Mr.  Charles  J.  ?eery  representing 
ZJT.  liOXl,  a.nd  from  an  esEaolaation  of  the  reoord  of  the  trial  in  the 
lower  oourt,  and  of  l^e  prooeedings  reviewing  the  trial  in  the 
Pistriot  Court  of  .appeals,   I  am  of  the  opinion  that  every  available 
ftefenM  was  interposed  on  behalf  of  the  City. 

I  find  in  tiie  files  in  my  offioe  a  report  of  the 
California  Paoifio  iTitle  insoranoe  Company  under  date  of  !^:areh  15th, 
1917,  eovering  Keith    street  and  Ksbert  wemie.     The  report  differs 
little  frc«m  the  report  of  the  I'itle  imsuranse  and  Guaranty  Contpany 
hereto  atta<fiied«     Eoeh  reports  that  the  only  dedloation  of  the 
streets  aentloned  is  the  reeordlng  of  the  map  of  the  Traot,  and  the 
referenoe  to  the  streets  in  various  oonveyanees  transferring  title 


a 
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to  Tarloua  portions  of  the  traot*     Tb*  Title  insurasee  onfl.  (Joaranty 
Co*  refers  to  the  aap  »&&•  Hy  C«  s.  2?ilton  1899,   on  vthioh  the 
streets  in  (jtuestioa  were  d»Bi|$nated  as  open  publio  streets.     If 
those  streets  at  thKt  tint  «rero  not  open  publio  otrests,  tho 
V^^mtia^  of  ths  masf  wooM  not  mtikG  thsm  so»  and  I  am  therefore  of 
tiM  opinion  that  tim  rsferenoe  to  this  map  osconot  aid  in  dotenalzxin^ 
taii  natter  wo&mt  inquiry* 

I  dlreot  your  attention  to  the  oozieluding  paragra;^  of 
the  decision  of  the  Distrlot  Court  of  Appeal  in  the  oase  bron^t 
against  the  city  hy  Mr*  Ferroggiaro,  in  whi<&  .7ttA«t  Noxzrse  says, 
that  if  even  there  was  a  saffiolent  dedioation  of  the  streets  in 
Q^iestlon  ,l3»it}i  otr«et  and  %Qheri  Avosoe),  by  the  fixing  of  the  me^ 
or  othervirise,  that  the  failure  to  use  the  streets  for  a  period  of 
five  years,  prior  to  1889,  ^or&od  an  aTKmdonnent  xmder  the  law  as 
then  In  foree,  and  title  thereto  oould  tw  obtained  by  udvaviM 
possessdon*     In  that  oase  the  Coisct  found  that  tlier*  wtm  mmh  an 
and  sueh  poosesedon* 


Therefore,   I  oan  advise  you  that  in  my  opinion,  should 
the  tmo%B  be  that  isr.  Ferrogglaro  vms  in  posse asion  of  all  the  otlier 
streets  for  a  period  of  five  i^-^ars  prior  to  1832,  the  court  will 
adjudee  that  he  now  omis  thsa  isrespeotlTe  of  the  recording  of  1«Ue 
IS  aentioned. 


Ihe  q.uestion  of  the  possession  by  i*r,  B'erroggiaro  should 
either  be  detemined  by  the  oourtc  or  by  your  Coiamlttee,  and  in 
el^ier  oase  I  will  be  pleased  to  oo -operate  to  the  ond  that  this 
natter  may  be  brought  to  an  early  ooi^cliusiont 


Very  traly  yours. 


01 TT  AWORBET, 


To  the  Finanoe  Cosiiilttee. 


OP 


tea  PranoiM*,  F^:niaf|r  e4*198«* 
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CIV  Attom«7  of  tte  City  and  Cowtjr  of  8m  FffUMlMOt 

01^  HoXX»  aan  Franoiseo* 

Ooliforaia* 

SoM*  3irt« 

Virmaat  to  tho  refaoot  of  tho  Board  of  svptfrlooro 
aaldag  for  a  roport  on  the  UUo  to  the  follooins    strootot 

]>oaaor  Stroot  froii  Hailroad  Aveimo  to  Ineallo  stroot, 
Bgkert  street  from  ?.allroad  Avenue  to  lagaXIi  stroott 
fiticoroli  street  fro«  Hailroad  atoboo  to  ZnsaXlo  stroott 
ftllBiui  ATonno  froM  Railroad  Avenue  to  Ingalla  Street* 
Xoitli  Stroot  fron  Carol  Atoauo  to  Oilnaa  atobuo* 
Joaaingo  Stroot  fr«B  Carol  AToano  to  Gilaan  AT«taOf 
Za«allo  stroot  fron  Carol  atobuo  to  Oilnan  Areaoo* 

Wo  %o«  to  oobmit  the  foUowiagt 

KiV  entitled  "Plaa  of  the  Proportr  ^  ^)>i«  Bay  Tie* 
BiKootoaA  Aooooiatioa"  filed  in  the  offioo  of  the  Couatr 
Booordor  of  the  City  and  Oouaty  of  3an  Kraaoiaoo,  stato 
•f  Oaliforaia*  9m.%  19,ieTSt  and  reoordod  in  Book  "0**  aad 
"B**  Of  Xapo*  at  page  8  thereof,  ahovo  the  ahoTo  stroeto  aa 
open  and  ptOtUo  stroeto.  The  Offloial  U19  of  the  City  and 
County  of  i^an  S'ranoisoo  ooopiled  hy  C.S.Tilton.  City 
Saglaoor*  nado  offloial  hy  order  199,  000  oad  oerioOt  tho 
6th  day  of   July  1899  hy  the  Board  of  daporrisoro  of  the 
Oity  and  County  of  dan   >anelooo»  ahowo  theoe  stroeto 
to  be  opoa  aad  publio  otroota* 

fho  property  adjolniaf    those  otroeto  io  ouaed  hy  ooao 
SO  or  40  different  people  in  their  lionaemey  doita  ootebiioh- 
laf  their  title  they  either  refer  to  the  streeto  giTias  a  aeto 
and  bound  doooriptioa  or  refer  to  tte  lo«  and  blook  ntusber* 
aooorviing  to  tho  May  of  the  Bay  Tiew  Hoaootead  Aooooiatioa »  ohoim 
abOTo.     :?he  Uay  of  the  Bay  View  Boooatead  Asaooiation  ahieh  io 
rooordod  in  tho  Recorder *o  Offioo*  ao  ohoaa  ahorei,  aas  not 
doatroyod  la  the  ooaflagration  of  1906  aad  io  therefore  the 
original  nop  of  the  tract. 
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Ttaat  portion  of  Keith  stroot  lyizig  botvoon  the 
aortheaaterXy  linfi  of  Egbert  street  and  the  aoathwesterly  line  of 
7itBgerald  avenue  and  lil^bert  erenue  from  the  aorthweaterly  line 
of  Jennings  street  to  Railroad  avenue  is  the  propert7  of     A* 
ferroggiar«t  he  having  aoquired  title  by  suit  against  the  BoaxA 
of  Public  Works  and  others*  decision  of  which  is  reported  in 
62  Calif.  Appellate  Reports  at  page  398,  Civil  Suit  Io.5717, 
Ist  Appellate  District.       We  refer  you  to  said  decision  for  the 
details  of  his  ownership. 

If  there  is  aiiy  further  inforisation  you  desire 
whioh  may  be   disclosed  by  the   records  we  will  gladljc  furnish 
same   to  you. 


Respectfully, 

TITLE  lUSURiJRJS  AID  ttUiiRMTY  COMP/JfiT 
Per 

jHMzm  sToirasr, 

Manager. 
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Feb,  27th,   1926. 


SCajMtt     Sale   of  City  Lands* 


OeatlABeBi: 

I  am  in  reoelpt  of  a  latter  under  date  of  February 
24t2i,  from  tbe  Clez&  of  yoxir  Board,   ai&izig  that  you  be  advised 
if  lAmi  oity  property  Is  sold  &t  ];>ublio  auotion  wtether  or  not 
it  is  neoessary  that  ni2»ty  per  cent  of  the  appraised  value  thereof 
be  reoelved.       Attached  to  the  letter  is  a  oopy  of  a  letter  tr<m 
his  Honor,  the  l^yor,  addressed  to  your  Board,  reporting  sereral 
sales  of  real  estate  o«ied  by  the  city  zoade  by  hia  at  pablie 
atiotion  in  conformity  with  the  charter  provisions*     in  this  letter 
the  :!jeLyor  reooiziaends  the  confixmation  of  five  out  of  the   six 
paroele  sold,   and  has  not  &«ked  for  conf triaeti on  of  the  paroel 
Aestribed  in  his  letter  as  ?aroel  Suaber  5. 


opiin:oH. 

I  tate  it  from  the  oorreapoadenoe  that  the  propesrty 
■old  was  sold  at  public  auoti(m  by  ths  l£ayor  in  oonfoirad.ty  with 
Seetion  9,  Chapter  II  of   article  II  of  the  Charter.     I^is  seetion 
provides  that  \ihere  real  estate  is  sold  at  private  sale,   it  eannot 
be  oonfiraed  by  the  Board  of  Sapsrvlsoors  unless  the  soa  offered 
itiall  be  at  least  ninety  per  cent  of  the  appraised  value  thereof. 
There  is  no  sash  liaitatlon  in  the     rticle  in  regard  to  a  sale  at 
pahlld  aostioa,  eoid  as  the  sale  isentioned  in  your  letter  «ui  asAs 
at  publio  auetion,  you  are  advised  tiiat  the  ninety  per  eent  limi- 
tation does  not  apply. 

I  also  note  from  your  letter  that  the  bidder  for  Pare^ 
Is*  5  elaims  that  he  is  entitled  to  horo  tiio  bid  aaAo  by  hia 
ssteltted  to  the  Board  for  oozif  iraatloa.     I  dirsot  your  attention 
to  the  further  provisions  of  the  above  flwntioned  section  of  the 
ol&rtor  viiioh  provides  that  triioa  a  sale  of  nroperty  has  beoa  asAo 
^  the  Mayor,  either  at  publio  aastion  or  at  private  sale,  hs  shall 
require  from  the  person  to  liioa  the  property  is  sold,   a  deposit 
aoountin^  to  ten  per  eint  of  the  aoa  bid,  and  he   shall  imtaediately 
thereafter  at  the  next  asottng  of  the  3oard  of    "upervisors,  report 
the  fast  of  sooh  sale  with  a  statenent  of  the   sua  bid,   the  naae  of 
the  bidder,  aad  a  reqisest  that  the  Board  ooafira  soeh  sale,     i 
note  from  the  payor's  letter  that  he  has  aaAs  no  roqosst  that  ths 
Board  oozif  irm  the   sale  of  Paroel  Ho.  5.     On  the  oontrary,  ho 


&) 


2. 


spttolflotaiy  aslcs  that  3U>  eonflrnatlon  of  tba  sale  of  this 
partloular  paroel  lie  syside. 

vmile  the  im;yov  malces  this  reqiiest  lapon  the  groxuad  that 
the  sEunmt  hid  is  less  than  nlaeV  P^x*  oent  of  the  appmised  value 
of  the  property,  and  as  I  have  ^Id  before,  this  liBdt&tlon  does 
not  apply  to  sales  oade  at  public  a^iotion,  neyerthAlees,   in  view  of 
the  3req.t»st  of  the  liayor,  the  Board  liill  be  justified  in  refUaing  to 
report  this  particular  pieoe  of  property  for  oonfirmation,  for  the 
reason  that  the  above  aentioned  seetlon  provides  that  the  Bosrd  of 
uperviscrs  may,  in  its  dieoretiOA,  oonfirm  or  reftisc  to  confirm  any 
sale*     I  aia  of  the  opinlcm  that  this  Imgoas*  is  broad  enou^  to 
give  to  the  Board  pover  to  refase  to  report  any  bid  sabsaitted  by  tl» 
I'ayor,  whether  the  saiM  bears  his  reeomaendatien  ev  not. 

You  are  therefore  advised  that  the  ninety  per  oeat 
liBitation  does  not  apply  to  sales  Bade  at  publio  auotion,  and 
fortheraore,  that  lir.  Cohn  is  sot  entitled  to  have  his  bid  reported 
for  oonfiz'mation,   and  tkat  the  3oe'.rd  is  free  to  x^-advertise  the 
sale  of  tile  psroperty  in  q.tiestion* 


Kettpeetfully  yours, 


01 W  AfOSaaHKYi 


Board  of  "Supervisors i 
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Feb.   27th,   1926. 


SUBJECT:     Damages  to  Property  OraaerB  for  Closing 

Portions  of  Dehon  Street  and  Harlow  Street. 


Gentlemen: 

I  am  in  receipt  of  a  letter  from  the  Clerk  of  yo-or 
Board  tinder  date   of  February  24th,   advieir^  me  that  your  Board  has 
under  consideration  the  matter  of  closing  certain  portions  of  Dehon 
and  Plarlow  Streets,  and  that  certain  pit)perty  owiers  o%ming  property 
fronting  on  the  portions  of  the  streets  which  are  not  to  he  closed, 
hare  made  a  claim  for  damages  hy  reason  of  the   closing  of  the 
remaining  portions  of  the   streets,   enc.  that  you  desire  to   ce   advised 
irtiether  such  a  claim  would  exist  \inder  the  circ-umstances;     arid 
further,    that  if  it  should  he  determined  that  daaage  lias  teen 
sustained  hy  the  property  owners  in  question,   and  that  tlas  damage 
was  a  legal  claim  agji.inst  the  city,   from  vrhat  fond  or  funds  the 
damage   should  be  paid;     and  further,  whether  the  damage  should  be 
fixed  by  the  Board  of  Education  or  by  the  Board  of  Supervisors. 

opmoK. 

The  law  gorerning  the  procedure  of  closing  streets 
within  the  City  and  County  of  San  Francisco  is  found  in  Chapter  III, 
Article  VI  of  the   Charter.     Under  ■;hB  provisions  of  this  Chapter 
the  Board  of  Supervisors  is  given  full  power  to  extend,  widen, 
strai^ten  or  close  streets.     The   same  chapter  provides  that  the 
damage   and  expense  of   such  opening,   extending,   straightening,   or 
•Ibsing  of  any  street  may  be  assessed  in  ishole  or  in  part  on  property 
benefited,    or  that  the   said  damage  may  be  paid  in  whole  or  in  part 
out  of  the  revenues  of  ths   City  and  County. 

The  word  ■♦darriar;e"  used  in  the   Chapter  mentioned, 
tmguestionably  refers  to  damages  occasioned  by  the   taking  of  property, 
and  has  no  aK>lication  to  the  situation  now  before  your  Board.     How- 
ever,  I  am  of  the  opinion  that  if  any  property  owner  can  show  damage 
by  reason  of  the  closijag  of  any  street  on  vAiich  his  property  fronts, 
that  he   is  entitled  to  recover  saoh  damage.     The   Supreme  Court  of  the 
State  has  determined  this  principle  in  the   case  of 

EACHUS  vs.   L.   A.   coirs.   EIEC.   RY.    CO., 

lOS  Cal.   614, 

In  irtiich  case  the  court  says: 


\(yy 


£• 


"The  right  of  an  ovmer  of  a  city  lot  to  the 
use  of  the   street  adjacent  thereto,    is  property  whioh 
cannot  be  taken  from  hiai  for  public  use  vd-thout  com- 
pensation." 

I  have  given  carefhl  consideration  to  the   state - 
laents  nade  in  your  letter,  and  also  to  the  map  showing  the   streets 
closed  and  the  property  fronting  upon  the  unclosed  portion  thereof, 
and  it  is  impossible  for  rase  to  determine  the  amount  of  the  damage 
sustained  by  th9  ov.'Ziers  of  the  property,    or  even,   whether  thsy  have 
sustained  any  damage.     a?he   aiDOunt  of  the  daiaage  should  be  determined 
either  by  agreement  between  your  3oard  and  the  property  owner,    or, 
if  such  an  agroemant  cannot  be  effected,   then  the  property  owner 
rsist  have  recourse  ta  the  courts  to  detemine  the  damage. 

Should  it  be  aeterrained  either  by  jomx  Board  or  by 
the  courts  that  either  of  these  proparty  ovraers  have   sustained  any 
daaago,  the   amount  thereof  siiould  be  paid  from  the  particular  fond 
^ioh  has  been  set  aside  by  yoxir  Board  for  the  purchase  of   the  prop- 
erty in  ^idh  the  closed  streets  are  located,     in  this  instance,   I 
am  infozmed  that  the  property  in  (luestion  is  being  ptirohased  for 
school  purposes,    and  therefore  you  are  advised  that  ajay  damage  which 
may  have  been  sustained  by  property  owners  on  account  of  closing 
the  streets  mentioned,    is  a  proper  charge   against  the  fund  for  the 
purchase  of  this  property  by  the  Board  of  Education. 

Before  any  daxaa^^e  can  be  paid  to  any  of  the  propeerty 
OTOiers,   proper  claims  must  be  presented  and  filed  with  your  Board, 
in  conformity  with  Seetiojai  8  of  Chapter  II,  Article   II, "of  the 

Charter. 


Respectfully  yours. 


CITY  ATTORBEY. 


Board  of  Supervisors. 
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Tk«  Orilxieiiec  requires  a  beaefiolery  to  hare  a  a  ia»ure.lile 
inUrtst  in  the  life  of  the  perMU  by  iilieB  k«  is  designated    ss 
tlie  law  that  '«m  Bay  tales  e«t  a  poliey  sn  one's  own  life  end 
4esi|^iats  any  person  one  sees  fit  as  Ibenelloiary  t  ia  not  applioahle* 

**Zm  order  to  hare  sash  an  interest*  the  parties 
snuit  be  related  Ity  Ijlood  or  mtirriags  or  the  benefioiery 
■nst  he  dependent  on  the  insxursd  for  sapport*  must  hafs 
a  rsasenable  sxpeetetioa  of  reennlcry  henefit  or 
adrantags  frsa  his  eontlnaed  life*  or  there  nost  hs 
sens  eontraet  between  then*  the  fulfillnent  of  whioh 
wsuld  be  prerented  bs>  deatli*       Tbs  in^mred  has  an 
insorahle  interest  in  hie  evn  lifs*  and  a     creditor 
in  thr^t  of     is  debtor,  (citing  oaass)** 

Vol«4*  Current  Lew. 


"^It  is  only  whMi  the  right  of  appointnent  of  a 
benefieiary  is  oareatrictod  that  the  qnestioa  of 
insarable  Interest  can  arissj  likea  this  is  ss* 
as  the       menber  ia  priaia  fctsie  the  insnrert  &nd 
free  to  ohoose'.'i^<^    he  pleases  as  the  recipient 
sf  his  bonnly*  he  can  dssigimts  whew  he  pleases* 
Bnt  it  ssem  ele«r»  on  principle  and  authority »  th^t 
wtiea  the  charter  limits  the  belaflsiaries  to  oertctin 
slnssss*   the  aesiber  has  no  power  to  designs ts  ssmeMie 
wit  e«alnf  within  those  classes*''   (Citing  oases). 

Joyce  SR.Insnranoe*  3ee*  789. 

One  who  was  merely  the  'protector  of  the  deceased  whensTsr 
he  stood  in  need  of  protection**  fans'  no  insturabls  interest  in  his 
life. 

Bonrler's  La^  Diet*  p*  61Z. 

"A  niere  ihriend  has  no  insarabls  interest  IM  a  regolar 
life  policy*  even  though  he  is  roluntarily  nads  the 
payee  by  the  insured* "    (citing  eases) . 

Joyce  on  Insirjioe*  ;>eo.l071* 

In  a  Hishigan  eass*  where  it  appeared  that  the  beneficiary 
was  in  no  way  rslatsd  to  the  insured*  &iid  had  been  described  in  the 
eertlfieats  as  a  ''friend'*  of  the  neuter*  and  the  statnts  mader  whish 
the  society  was  organised  oroTided  for  the  organisation  of  aocietios 
to  seexurs  benefits  "to  the  faaily  or  heirs  of  asy  wsaber"*  it  was 
held  that  tixe  society  adght  sst  uy  the  want  of  ineureble  interest  in 
the  benefieiary*  in      defemaa^  of  an  action  on  the  policy. 

Kntual  Benefit  Ass&«t.  Howgk*  4*  )fieh,473. 
%  l.W*  497* 


^n-Ki 


It  has  b««B  h«I4  that  a  su«r«  naral  olftia  ofinnot  ••natltat* 
a  or«41tor  with  aa  laauraVIa  intaraat. 

14  HaliJDg  Jaaa  L8ir,8«e«101,    foiting  caaaa  th«r««Bd«r) 

JJmUt  tha  CaliiitxBla  law,  I  flat  in  Sao*g762  of  th«  Cirll 
CaAe  a  Avfitoitioa  of  inBurcltle  int«raat«     Vtao  of  the  pxcTisiema 
•f  aalA  aaotioa  earor     tho  prooioa  otatma  of  Kr*  Oaltsaa      jxd  tbero- 
fore*  hotaot  toiag  qualifioi  as  harin^  an  inaarabla  intaraotf  easMt 
parti  citato  a«  a  bonafioiarj  wi&ar  the  Ketiraaont  cJjot«a. 

I  aooordinisljr  a4Ti8«  yaa  tli&t  tiio  affllaatiaa  of  nr*Bastlaa 
for  tlia  appoiataoat  af  Mm*  coXtta&m  aa  hia  boaafialary  anuit  ¥a 
rojoota4« 

I  •m  rataraiag  you  horeaitk  aa  roqneatat  the  okaa^a  of 
liaMofioiary  fora  bad  Ur«  Bastiaa'a  lot  tar* 

r*«*^,  _^^  ^^  ^^^^^^         "•Woctfally, 

finmsM*  ^^*y  Attornoy 


DP  inaiXSTJUTIOl,  *'**  i*»i«aa: 
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13 '. 
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Mftroh  10th,   1926* 


smiJEBCt:     S«qLueBt  of  OktIq  Matrala  for  Pemtleslon 
to  top  and  out  eertftin  troofi  on  v/est 
aide  of  Lytm  Street. 

C^entleiaeii: 

I  am  in  reoelpt  of  a  latter  from  the  Clerk  of  your 
Board.  Txnder  date  of  Febraaxy  Sdth,  1926,  reqpeatlzifj:  an  opinion 
as  to  iliat  Board  or  Depariaaant  of  the  City  and  County  of  San 
Fraaoisoo  has  juriadiotion  in  the  matter  of  the  req.ue8t  of 
Carlo  Hatraia  to  obtain  permission  to  top  ami  out  certain  trees 
on  tbe  west  side  of  Lyon  ;;treet,  between  Valle^o  eoid  Green 
<otreets»  for  the  poxpose  of  beautifying  the  ad^aoent  property* 

OPimOff. 

From  an  investi^tion  of  this  oatter,   it  is  found  that 
the  trees  referred  to  wore  planted  several  years  ago  in  the  street 
between  property  lines,  pexmission  first  having:  been  had  from  the 
Board  of  Publio  works*     %e  trees  have  sinoe  g^rown  to  suoh  a  height 
as  to  out  off  the  light  and  sunshine  from  adjaeent  property. 

The  lav  ajplleable  here  is  to  be  foixnd  in  the  Charter, 
Seation  9,  j\rt.  71,  Chap.  X,  irihieh  reads  as  follows: 

"The  Board  c£  Publio  wwrks  shall  have  oharge, 
jRi^wriiiteiidenoe  and  oontrol,  under  sueh  ordinanoes  as  may 
from  tine  to  time  be  adopted  by  the  supervisorss 

"Of  all  publio  xssL^Bt   streets,  avenues,  lanes,  alleys, 

plaees,  ooiurts,  roads,   eto of  the  manner  of 

their  use;     and  of  all  wor3s:  done  upon,   over  or  \mder  the 


It  is  also  provided  in  said  section  that  "the  Board 
shall  have  exclusive  authority  to  presoribe  rules  and  grant  permits, 
in  oonformity  with  the  ordinanoes  of  the  Supervisors",  end  that 
"Tvithout  such  pemission  in  writing  tnm  saidL  Board,  no  person  shall 
do  any  of  the  aots  in  this  seotion  emmierated*' • 

Tou  are  a0oordin,gly  advised  that  the  Board  of  Publio 
ffeifea  has  jurisdlstion  in  the  matter,  and  that  the  applieant. 


i 


-^^ 


Carlo  liatyala  imist  obtain  permission  tron   a&id  Boaxd  before  be 
oan  top  and.  out  the  troes  herein  referred  to. 


Raspeetfolly, 


CITT  ATTOEHEY. 


Board  of  Supervisors* 


^v 


iiat^BG* 


JOBJ'CTt  Idebta  of  H«aiAftnta  of  Ciillfomia 
«h9  i>«rv«d  in  tbo  ::ey«mui  i::  rlne 
^•rrioe  of  th-    United  .  teteo  in 
tlnm  of  Tiur, 


Dear  air:- 

X  An  In  rMoipt  of  yoiir  roqiuist  I'or  im  opinion  tindor 
A&to  of  Uanrti  8tb»  o«  folloTra: 

**!•  tito  l&iltod  .)t4t«o  Cutter  ;«nrioo 
o»iial&or«d  a  p«rt  of  the  0.s*  Suvyt  c^  !>■ 
a  aiseherc^o  frots  Kiuch  a«rrlco  of  &ny  tmcX^ar 
irtio  atrroA  in  Mmi  during  irpr-tioHi  antitXoA 
ta  Totunms*  oxanptioii  tuidor     ootion  H  of 
ArtioXo  13,  of  the  Conatitntlon  of  th«    itsto 
•f  Callforniat" 


!%•  UnitoA  .3tat«a  Cntter  ^^errioo  is  not  a  part  of  tho 
JnlteA  <vtat«a  Hatj*     It  id  no  nora  a  rsrt  of  th«  u^f      '         toa 
..QTy  twJB  la  tha  United    itntaa  Aamqr  a  ps't  of  • '>  °  ^  ._  .  t^a 

.iftty.  Vkilt  nh«     ^oro^ary  of  th«  JTjF.vy  h&a  ?!  of  vj' 

J>a]wrtaMiit  and  th«   jaoretrvrx  o  hna  ooritrol  ^^  ^a|^»    tha 

oooratary  of  the   rroaaozy  hfea  < vol  of  Uio  Jnltod  ^  '?«vv*nn.e 

Cuttar  oorrioa.         '?hia  orobrtiooa  tho  Kerenne     ?  rlno   j^witr  oned 

ia  ArtioXo  X3,     ootion  li  oi  th^  conatitntion  of  Um     u^to  oX      xifomi^ 


i 


3«a  0»3«conpiIad     tat«*19X8,  e459^-B»  i  ph9  1 

to  65,  puga  1^36«  at  aao.» 

Aflgr  raaldant  of  the  St^ta  of  California  aho  »aa  a  mesbar 
of  thia  a^rrica  fUoA  raoaiTod  on  honor&bla  diaetarso  therefrom  or  who 
haa  uaan  ralaaaad  from  uoJtlre  onty  under  hononM^    -Ar.iitiona  biter 
war  tina  ia  antiU^d  ta  iha  vet erfen *«ia if <il top  i  mA  lor  in  the 

aforaaalA  aaotion. 

ao<i»;oatfall^  • 

City  /  ttorney* 


/^^ 


^ — "i 


Karek  12,1926. 


SSBJBCf:   Bigiits  of  Husttand  and  Wi£«  to 
Tax  Bxonptlon  on  Acootuit  of 
Hllita]Qr  Serrice. 


Dear  Sir:- 


I  am  In  receipt  of  your  request  for  an  opinion  tuider  date 
of  Uaroh  Btk,  as  follows: 

''Where  the  real  estate  or  other  property 
anessed  at  atere  than  |:5,000  stands  In  the  name 
of  the  hxLshand  and  wife  exclusirelyf  and  hushand 
•r  wife  claim  reteraas'   exemption  on  same  on  the 
ground  that  it  is  eonmninity  property,   is  he  or  she 
entitled  to  exemption  on  his  or  her  commonity  interest, 
proTldixig  such  Interest  does  not   exeeed  y'5,000  or  more 
and  in  cases  where  property  stands  in  the  name  of 
hushand  or  wife  and  we  hare  not  allowed  such  exemption 
for  preyious  years,   is  he  or  she  entitled  to  refund  on 
such  claimed  community  interest  for  all  taxes  paid  on 
same;   and  how  far  hack  can  such  refund  he  claimed?** 

OPinOM. 

Art.  XIII,   Sec.  li  of  the  Constitution  of  the  State  of 
California  prorides: 

"The  property  to  the  amount  of  one  thousand  dollars 
of  eyery  resident  in  this  state  who  has  served  in 
the  azay,  nary,  marine  corps,  or  revenue  marine 
serrlce  of  the  United  States  in  time  of  war,   and 
received  an  honorehle  discharge  therefrom  or  who 
has  been  released  from  active  duty  uzider  honorahle 
conditions,   or  laelcing  auch  exaount  of  prop erty  in 
his  owa.  name,   so  mueh  of  the  property  of  the  wife 
or  aqy  auch  person  as  shall  he  necessary  to  equal 

such  amount; shall  he 

exempt  from  taxation;  provided,   this  exemption 
shall  not  apply  to  any  person  named  herein  owning 
property  of  the  value  of  ^5,000  or  more,   or  where  the 
wife  o±  3ueh_3pl6i9T_OT  s^l9T  owns  property _of  the 
value  of  v5,Q00  or  more">" 


s  reading  of  the  foregoing  section  it  may  readily  te 
detexminel  that  where  either  the  husband  or  the  wife  has  separate 
property,  in  the  amount  of  ^5,000  or  more  there  can  he  no  exemption* 
A  Teteraa  oay  he  the   owner  of  separate  proper*^  and  cMmnuiity  property* 
Ho  may  hars  the  community  proper*^  in  his  wife's  naae  or  in  his  own 
name*     If  the  oommnmi'^  property  has  been  oonreyed  to  the  wife  by 
an  instrument  in  writing  the  presumption  is  that  it  is  her  separate 
property  and  that  it  is  not  communi'^  proper'^   fSeo*164  C.C.) 

If  the  conTeyanse  is  to  a  married  woman  and  her  husband  the 
presumption  is  that  the  married  woman  taJtes  the  part  conreyod  to  her 
SB  a  tenant  in  common,  and  therefore   the  husband  and  wife  wouU    eaek 
hare  an  nndirided  half  interest  in  it*    fSoe*164  C*C.) 

Assuming  a  situation  where  the  wife  of  a  reteran  owns  separate 
proper'^  of  the  ralue  of  $5,000,  or  more,   and  the   husband  owns 
property  of  a  less  amount  than  the  stn  of  |£,000,   there  would  be  no 
«x«aption.     The  conrerse  of  this  is  also  true*     Howerer,  if  the  husbanA 
«Mi  the  onurr  of  property  either  separate  or  oonBiunity  worth  less  than 
i5,000,  and  the  wife  was  the  owner  of  separate  proper-ty  wortli  loss  than 
f&,000  the  pririlege  would  still  holt,  altheuj^  the  total  of  botk  might 
bo  in  oxeoss  of  ^5,000*00. 

A, wife's  interest  in  the  ooDBmnity  preperty  is  a  mere  eayeotaney 
and  nothing. more*      (Roberts  t.   Wokmeyer,191  Calf  601;  0*3*   of  Amerioa 
Ts*  Bobbins  U.S.SxcprsBo  Court).     Therefore  the  dfommanity  property 
eamot  be  dirided  for  assessment  purposes,  and  must  be  considered 
for  this  purpose  to  be  the  property  of  the   husband* 

In  the  erent  that  you  hare  not  permitted  oxomptions  in  previous 
years  whioh  ought  to  have  been  allowed,  a  refund  can  be  claimed  by  the 
taxpayer  for  all  taxes  erroneously  or  illegally  cdleoted*    (Sec  .3804 
Pol.Code) .     Such  refund  can  be  claimed  as  far  back  as  three  years* 
In  other  words,   there  is  a  three  year  limitation  during  which  time  a 
rerified  claim  must  be  filed  after  the  making  of  the  payment  of  taxes 
sought  to  be  refunded*     Prorided,   however,  the  veteran  mnst  hare  Bade 
applieation  for  exemption  in  each  year* 

See-     enter  Haibor  Dook  &  Wharf  Co*TS*L*A* 
49  Cal.App.  120;   193  Pac*  137; 
Stewart  Law  &  Collection  Co.rs*  Alaaeda 
County,  142  Cal*6^;   76  PAn*  481* 

Bespect  fully. 

City  Attorney 
THE  ASSSSSCfi. 


Xarok  12.X926, 


SQBJSCT:     Affidaflt  on  7at«ran*« 
fiMBption  Clalra. 


l)«aro3ir:- 


X  aa  iB  receipt  of  yoxur  roqxLoat  for  oa  opiziioa  vnAor 
da  to  of  Marok  tth,  aa  foUovo: 

*lfust  olalaants  flla  6  aoparato  offidaTlt 
•a  to  wmtk  o«Mmiit7  Intaroot  la  oMition 
to  his  Totar«B*8  affidaTlt  or  will  olavea 
••atalnod  14  oar  Tatarans'  offldaTlt  aad 
Viiorllnot*  naael/i   that  all  ttxo  property 
lA  tka  aaneoced  property  Hot  la  owned  ^ 
tbM  applieaat  •>  bj  ttc  applioaiit'a  wlfo  - 
Vy  the  applieant  an«__hl8_jdfo,  aoffioo  for 
Ibia  ofrloo  to  alTov  a  olaiaod  ooarauiity 
intereat.** 

0£IKIOS. 

lo  aopartito  ftffldRTlt  la  neoeaaazy*     The  nao  of  the 
wovia  '*by  the  appllaaBt"  eorera  both  huaba&d*0  aopurate  pripertj 
•■d  the  eoaimnl  ty  property* 


▲  aoparato  af  fidsTl  t  with  regard  to  maaiiiil  ty  lateroat 
la  aat  naa— aaiqr  bImm  aaanmity  property  ia   the  property  of 
the  hiiabaad  aad  a  wife  haa  only  an  eKpeotenoy  la  it. 

Soi»arta  T.  w«h»eyer,191  Ciil.eOl; 

V*S«of  .ji.  T.   Robbiaa»U*S.Stcpra8ia  Cenrt* 

Keapeotfxdly* 

City  Attoraey. 

TKk  ASSSSOR. 


} 
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:8iPP0lJ  ,  ^6  Meruit  l9  ^tmk 

tvjuMo  AmXs7»  an? 


l(tv«^nq  oiM^Jiipf  u*ha»dmMr<  x^ 
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•  I5th,  1926. 


snUBOTt       TftacatlOQ  of  stoolcs  ao&  BomAs* 


sirt 


tJadAr  date  of  Febxtuury  27th  last  yoa  addreeaad  a  ooomanl- 
oatioa  to  this  offloa  ze^titatlag  aa  oplxxlon  as  to  tbe  follovingx 

"Shall  stoofca  aaA  booAs  that  era  taxabla 
vBdar  the  asaeaaaeat  lami  of  this  Stata  be  ooa* 
•Ideradi  as  pavaoiiitl  poroperty  end  tasnd  aa  suoh  as 
set  i'orth  In  Sao*  10  of  }<x\%  XIII  of  the  Constitution 
sf  the  stata  of  Callforttla»  or  onst  «a,  in  assssslag 
■aoh  propartsr,  traat  it  in  the  aame  olaaa  as  stoneye 
end  solvent  oredite  vshioh  have  their  situs  at  ths 
Aeaisile  of  the  ««Mr«" 

Stodks  and  bonds  are  personal  property  and  aa*s  olaasifiad 
as  <* intangible "  personal  property »  that  is  ts  say*  thsy  airs 
easily  Kspt  vithin  a  sonll  SMrnass,  coaid  for  sonrsnlsass  and  sound 
busiaest  rsasons  follow  the  eipois  of  the  o^aier  thereof,  and  are 
therefsp  taanble  at  the  ssasr's  doodolle,  regardless  of  where  sush 
stooks  and  bonds  megr  be  sitaatsd. 

Personal  prc^erty  that  haa  Iwseafli  oosBinj^Led  with  an  induatiy 
sr  an  «aterpriM»  or  whleh  is  used  in  the  operation  of  a  business  or 
industry,  is  taxable  at  the  plase  where  it  is  looated  only,  but  this  doss 
net  apply  to  stooks  and  bonds. 

Stosks  and  bouda  are,  under  the  laws  of  Calif  oxnia,  taxable 
at  the  domioile  of  the  owner»   and  in  aooordanee  with  Seotions  3617  to 
IMSIk  of  the  politieal  Oode,  as  ansndsd  in  1925* 

Tou  ask  ths  furtiier  ^testion:     ''A  reaident  of  this  oity  and 
eounty  does  own  but  kssps  stoolcs  aiid  bonds  in  a  safe  deposit  box  out  aids 
of  this  Stats*     3eia«  outside  the  ^^irisdietisa  sf  this  offlse  ahould 
they  attend  tbe  person  and  be  taxed  at  his  doaiioile?" 

Z  have  already  enswsrsd  tbe  forassisg  gpestion  in  the 
affirmative,  but  will  a^iiain  say  that  it  has  bssn  speoif ioally  deeidsd 
that  itiers  a  man  living  in  new  Haaipahire  o«nsd  atooks,  bends  and  notes 
whi^  are  kept  in  a  safe  deposit  box  in  Xlaseseta,  ths  property  was 
taxable  in  !*ew  Hampshire* 
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SOAJmft  Tamil  on  9t  Bail  Uaaaj* 


Daar  31r»- 

In  rtiin«»a  t*  ywur  raoant  Inquixir  aa  to  yawr  right  to 
aasaaa  nan«y  dapoaltad  aa  ball  (aaourlty  far  appaaranea  la 
arlalaal  caaaa)  aaA  elaa  aa  to  your  right  to  aahjaot  to  tazatiOA 
■Mugra  AariraA  fron  aatataa  in  tha  hasAa  af  tha  Fahlia  AdBlala* 
trator  fan  ara  Infomadt 

QPISXQI 

In  both  of  tho  ahova  ittataaaav  aoah  faafta  ahaolA  ba 
aaaaaaad  for  taxation  porpoaaa  anA  aaah  aaaaa— wwt  a&A  tasatl«B 
ahoalA  bo  larioA  agaimt  anA  eoll«otaA  frcn  th«  traataa  fcharaaf* 

Bail  nanogr  la  AapositaA  in  a  ^aalal  faaA  with  tha  alark 
af  l^la  citjr  and  county  and  aaeh  affiaial  aata  aa  traataa  of  aaah 
twaim  aaA  yan  nay  aaaaaa  aaah  ftunAa  nhila  in  th«^  h&nAa  of  oaah 
affiaial  anA  tha  aald  offioial  at-.oold  dadnat  tha  aooont  af  taza« 
l«Tiad  tharafraa  and  paj  tha  aaat  ta  tha  propar  of  fiaiala  af  onr 
Ci  tgr  and  cotui-^* 

Tha  Public  <.dainistr&tar  llkanlaa  acta  aa  tmataa  far 
Muuqra  that  oaaa  into  hla  haaAa  h/  raaaen  of  the  probating  of 
aatataa  and  yon  ara  JnatlflaA  ia  aaaaaalag  ana^  fanda  whlla  la 
hla  haada  aaA  aalA  ?al>lia  Adxlalatretter  ahovld  dadnat  ovah 
taxatioa  fr«B  aald  faaAa  aaA  pay  tha  awa  to  tho  pzopor  offioial 
•f  anr  city  and  coaatsr* 

nrkanarar  mnmj,  ataeks  or  boada  arw  AopaaitaA 
«ith  a  tmataa  who  ia  a  realAant  of  tha  City 
and  Oeaaty  of  ^an  ^raaolaoOt  ^^tiito  of  CcilljEbrnia» 
aaah  aanayt  atoolca  ar  baada  aay  ba  lagalljr  aaaaaaad 
tar  taxatlaa  parpaaaa  by  tha  oity  and  rouaty  af 
I  and  aaah  laty  ahaolA  ha  naAa  agai; 


fraaaiaao  and  aaah  laty  ahaolA  ha  naAa  agaiaat 
tha  aidd  tmataa    holdlag  tha  aam* 

■aakajr  ra*  City  aad  County  of  a.ir 
1S8  Cal»678« 

Staaka  or  boada  are  taacaVla  aaAar  tha  prerlaiona  af 
aaoa*  3617  ta  362T  a  af  tha  Palitiaal  Coda  aa  cjoondad  in  1928* 
Maaay  dapoaltad  aa  oail  la  aot  affoatad  by  tha  famgolag 
proYlalaaa* 

lia^paatfally* 

B 

HB  AMSKMOR.  Cltt^  ^ttarnay* 
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Haroh  16  adze. 


SUBJBC:  OooDitaient  a£  Ifeable  Minded 
Persons  Under  «^Teaile  Court 
L&w  •    Basil  Colera  re.  Albertintun  Orphanage* 


Oentlemen : - 
as  follows: 


I  an  in  receipt  of  your  letter  of  February  26th .1926 » 


'*IA  1920   the  Albertizmn  Orphanage t   loo&ted  at 
Ukiah*  Culifomia*  presented  petition  to  the  ^mperior 
Court  of  that  County  asIcLng  that  i5&ail  Colero  be  found 
feebleminded  and  ooramitted  to  the   Jt&te  Hospital  at 
SonoBa  with   the  court  of  I^endocino  County  complying 
with  that  request*  order  of  ooDunitment  issuing  on  or 
about  tho   a5th  day  of  Ufaroh,1921. 

The  minutes  of   the  iuperior  Court  of   said  County 
in  Book  18*  page  167,   ahow  the  following  order: 

'la  the  Uatter  of  Basiil  Collero*  a  Feeble- 
■inded  Person:   Upon  motion  of  the  Probation  Offleor  it 
is  hereby  ordered  thct   this  nattv  bo  and   the  sane  hereby 
is   transferred  tj   the  City  and  County  of  San  Vrtnciaco* 
and  it  ia  further  .ordered   that  the  Clork  trananit  a 
oertified  copy  of  all  the  proceedings  had  in  this  riattflr 
to   the  City  and  County  of  -ian  Francisco** 

Under  date  of  Seoember  16*1925  the   Probation  Officer 
•f  Mendocino  County  wrote  that  careful  search  of  the  records 
of  the   JuTonile  Court  of  Mendocino  Coxmty  failed  to  indicate 
that  at  an;    time  the  case  of  Basin  Colero  had  been  up  for 
hearing  before  that  ooart* 

3an  i*ranciaoo  County  has  been  supporting  this  boy  ainoo 
the   time  he  was  coBBDOitted  to   the  Sonoma  State  Horae*   that  is* 
until  recently  when  in  ay  capacity  as  County  Agent  I  die- 
ooTered  that  this  County  did  not  appear  to  be  legally  respon- 
sible  for  the  support  of  the  child  and  requested  the  Auditor 
to  withhold  payments  in  behalf  of  said  person  which  for  some 
three  months  past  has  been  done* 

While  it  i3  true  that  section  13  of   t^*  Juvenile 
Court  aot  of  thia  State  provides  for  the  transfer  of  both 
the  person  and  case  of  ar^  minor  before  the   Juvenile  Court 
from  one  county  to  another*  yet  I  do  not  know  of  any  other 
law  within  the   otate  of  California   that  permits   trcjiafer, 
nor  do   I  know  of  any  law  which  would  permit  I'endocino 
County   to  commit  a  person  to   the  Jtate  Hospital  at   ,;onoma* 
directing  that  charge  for   the  supper:   of  said  person  ran 


againat  our  county. 

While  it  n&y  bo  true  that  Basil  Colero  prior  to 
hi  a  going  to  the  Alber;^ntm  Orphanago  was  resident  in   San 
FrMnoiaco  and  while  under  the   Juyenile  Court  i.ot  it  might 
h&Te  been  appropriate  step  to  take  to  trtnsfer  the  case  to 
San  i'rt  nci  aoo  County,  I  hare  in  mind  complications   that  will 
result  if:i  without  pretest*  we  accept  responsibility  foreed 
on  us  by  Mendocino  County  were  such  preeedure  to  be  followed 
in  h11  inst&Bsea  and  I  aait  therefore*  asking  if  you  '-ill 
indioiite  to  ■»  whether  or  ne  law     exists  to   justify  the 
action  taken  in  this  case  by  Mendocino  County  to  the  end 
that  I  nay  reooBBSBA  payment  by  the  City  and  County  of  -lan 
7ranoi8oo  for  the  oars  of  this  child  if  you  find  jastioe 
in  llendooino's  action*  or  to  the  contrary  in  oase  you  do 
not  find  justification  for  so  doing. ** 

OPIKIOH. 


Seotion  13,  Act  3966*  Jurenile  Court  Law*  General  Laws  of 
California*  1923*  page  1549*  prorides: 

'*WkeaeTer  a  petition  has  been  filed  in  the  jurenile 
eourt  of  a  county  other  than  that  of  the  reaidence 
of  a  person  coming  within  any  of  the  proTiuions 
of  this  act*  or  whenerer*  subsequent  to  the  filing 
of  a  petition  in  the  jurenile  court  of  the  oounl^ 
where  said  person  resides*  the  residenoe  of  said 
person  is  changed  to  another  ootinty*  the  entire  case 
laay  be  trtJiaf erred  at  aiQr  time  to  the  jurenile  court 
•f  the  county  wherein  said  person  then  resides*  and 
suoh  court  must  take  jurisdiction  of  the  oase  upon 
the  filing  with  it  of  suoh  otder.** 

This  seotion  further  prorides: 

"Vkenerer  a  oase  shall  be  transferred  thereunder, 
the  order  of  transfer  shall  recite  (a)  eaoh  and  all 
the  findings,  orders  or  modification  of  orders  that 
■ay  hare  been  made  in  said  case,  and  fb)  that  said 
person  resides  in  or  has  remored  to  the  county  to 
nhich  said  matter  has  besA  transferred  and  (o)  to 
said  order  of  transfer  shall  be  rtti>.ohed  a  certified 
copy  of  the  original  petition  in  said  matter*  Such 
transfer  shall  be  aoooapanied  by  a  snmnary  of  nil  the 
faots  in  the  possession  of  the  court  or  probation 
officer  oovering  the  hiatory  of  said  person.** 
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In  Tiew  of  the  foregoing  section  It  la  my  opinion  that 
BaaiH  Colere  should   have  been  returned  to  San  Frrnclsco  by   the 
Albertinnm  ^rphvjmge*  aflsmnlng.   of  eoura«»   that  he  was  sent 
originally  to  the  Albortlntim  Urphaaage  from  dan  '*r^ncl3oo* 
Ho  should  then  bo  inado  a  ward  of   the    ^renlle  Court  of   the  City 
ant  Coxinty  of  San  vrrndsoOt  and  then  sent  by   the   Jurenlle  Court 
of  the  City  and  County  of  3an  Fr&noisoo  to  the  Albertima 
Orplutaago* 

It  appears   that  the  Superior  Court  of  {.'endoolno  bounty 
ordered   the  oaao  tr&n^f erred  to  the  City  tjrid  County  of  San 
Franolaoo  but  that  the  ardor  of  transfer  did  not  contain  the 
Aoooooaxy  reeltalo*  She  records  of  the  ;:>uparlor  Court  of 

Mondooino  County  should  slow  that  Basil  Colera  is  a  resident  of 
San  /rtnolsoo*     ^hile  the  erentu&l  ro3x0.t  of  this  n^atter  will 
undoubtedly  be   I'aut  the   /liber tlnum  Orphanage  will  again  haro 
tlio  custody  and  cere  of  the  child  nevertheless   the  proper 
prooodure  I3  to   hare   the  ohlld  constittod  frosi  Son  rrtnolsco* 

Hospeo  tf  ully  • 


CITT  ATTORNEY. 


J0TBHILB  OOOliT. 


L^y 


16tli,   1926. 


SUBJECT:     Pa^oent  of  Buidal  Expenses  of  Widov 
of  Soldier  or  Sailor. 

Dear  Sirs: 

I  am  in  receipt  of  your  letter  under  date   of  Maroh  13th, 
desiring  to  know  if  tiie  b-orial  expenses  of  an  indigent  widow  of  a 
sailor,    said  widow  being  a  resident   of  t lie   City  and  County  of  San 
Franoisoo  Imt  horing  died  in  the  County  of  Ilarin,    is  payable  by  the 
City  of  San  Franoisoo  or  by  the  Cotmty  of  Llarin. 

OPINIOH. 


The  Aet  of  Llaroh  15th,   1889,   prorides  for  the  payment  by 
the  oounty  of  the  burial  expenses  of  an  indigent  soldier  or  sailor, 
or  the  widow  thereof.     Section  2  of  the  Aot  piroTides  that  idiere  the 
deeeased  was  a  resident   of  one  oounty  and  died  in  another  county, 
the  eotmty  in  ^ich  the  death  occurred  shall  hare  a  claim  against 
the  eounty  in  isAiioh  the   deoeased  was  a  resident,   for  the  amount  of 
the  bxirial  expenses. 

Under  these  conditions,   to  compel  the   County  of  Marin  to 
pay  the  burial  exp^ases,   and  than  to  present  their  claim  to  this 
City  and  Goxmty,   would  be  an  idle  act,   and  you  are  advised  that  as 
long  as  the  expenses  of  the  burial  would  hare  to  be  paid  eventTially, 
you  may  pay  them  direetly  to  the  undertalcer  who  made  the  burial. 

I  herewith  return  you  the  claim  of  the  undertaker, 
together  with  death  certifioate,   pension  certificate,   aad  other 
dooumaBts  forwarded  to  me  with  your  letter. 

Re  speotf Tilly, 

CITY  ATTOHNST. 
Finance  Committee. 


A 


Mar.17,1926 


Mr*  John  W*  Rogers, 

Clerk  of  the  Public  Utilities  Committee, 

Board  of  Supervisors, 

City  Hall, 

San  Franc isco,Oal. 

Dear  Sir:- 

Toxir  letter  of  the  5th  Inst  •containing  the  herein- 
after stated  questions  was  duly  recei7ed» 

"Is  the  city  required,  under  the  terms  of  the 
Dul>oce  Tunnel  Ordinance,  to  operate  electric  cars,  or 
is  it  merely  required  to  furnish  transportation?  In 
other  words,  could  the  city,  if  it  so  desired,  operate 
motor  buses  through  the  tunnel  Instead  of  electric 
cars?" 

In  answer  to  yo\ir  first  question,  you  axe   advised  that 
under  Resolution  Iiro.2002,  Hew  Series,  known  as  "Tunnel  Coo 
struction  and  Acquisition  of  Lands",  approved  J\ane  3rd, 
1923,  it  is  enacted:"  ******  to  provide  a  way  for 
rapid  transit  between  the  two  sections  of  said  City  ani. 
County  aforementioned,  for  one  or  more  street  oar  lines. 
In  accordance  with  and  suhjeot  to  the  provisions  of 
Chapter  VIII  of  Article  VI  of  the  Charter  of  said  City 
and  County."  The  provision  of  the  Charter  referred  to 
applies  to  "a  street  or  other  railroad"  and  "street 
railways"*  Nothing  is  said  as  to  the  motive  power* 

In  answer  to  yoxir  second  duestlon,  the  words  "street 
railways"  have  been  construed  mamy  times  by  the  Supreme  Court 
of  the  State  of  California. 

RAILROAD  COMMISSIONERS  vs.  MARKET  ST. RAILWAY, 
13E  Cal.677* 
SIMOHEAU  vs.  PACIFIC  ELECTRIC  RAILWAY  COMPANY, 
115  Fao*320* 

and  in  many  other  cases*  In  the  last  cited  case  the  California 
^preme  Court  refers  to  a  Florida  decision,  in  which  it  is  held 

"The  term  street  railway  applies  only  to  such  roads, 
the  rails  of  which  are  laid  to  conform  to  the  grade  and 
surface  of  the  street,  *  *  *  *  which  carries  no  freight 


p^^ 


but  only  passengers,  from  one  part  of  a  thicldy 
popxLlated  district  to  emother,  in  a  totm  or  city 
and  its  sulmrlis*" 

In  IfcKAB  vs.  UlflTED  RAILWAYS,  51  Atl.  421,  it  was  held 
that  whether  or  not  a  railway  is  a  street  railway  does  not 
depend  on  the  motive  power*  In  that  case,  the  Court  was  con- 
sidering electric  and  steam  propelled  cars* 

In  VALE  vs*  BOTLE,  179  Cal*  180,  it  was  held,  in 
8ul)8tanee,  that  automobile  buses  constitute  part  of  a  public  utility* 

There  is  now  pending  in  the  Federal  Co\irt  of  the  Ninth 
Circuit,  an  action  wherein  the  United  States  Government  has 
endeavored  to  impose  an  income  tax  on  the  operation  of  the  bus 
lines  connecting  with  the  city's  municipal  street  railway  lines, 
and  the  question  of  whether  the  buses  constitute  an  actual  part  of 
the  Municipal  Railway  systea  will  soon  be  determined  by  that  court* 

Apart, however,  from  any  legal  authority  concerning 
the  right  ox  Inhibition  to  operate  automobile  buses,  yoTir  attention 
Is  respectfully  directed  to  the  fact,  that  the  City  Engineer's 
office  advises  me  that  the  Duboee  Toanel  was  not  designed  for  the 
purpose  of  accomodating  automobile  bikses;  the  width  of  the  tunnel 
is  not  Sufficient  to  accomodate  them;  there  is  no  provision  made 
for  necessary  ventilation  where  automobiles  are  in  operation  to 
take  case  of  the  monoxide  gas;  it  would  be  unsafe  to  operate 
automobile  buses  in  the  tunnel  as  it  is  now  designed,  and  the 
specifications  prepared  for  bidders  on  the  work  of  the  Duboee 
Tunnel  were  prepared  for  the  purpose  of  street  railway  lines  and 
not  automobile  ^uses.  For  the  actual  physical  difficulties 
to  be  encountered  in  the  operation  of  auto  buses,  you  are  respectfully 
referred  to  the  City  Engineer's  offiee  for  the  details* 

It  is  my  opinion  that  if  automobile  buses  are  used  in 
the  ])uboce  Tunnel  you  would  defeat  the  legislative  intent  of  the 
Board  of  Supervisors,  which  was  to  operate  one  or  more  street  g"^ 
lines,  and  not  automobile  buses.  As  you  have,  or  will  have  Defore 
the  project  is  conQ)leted,  taken  private  property  for  the  purpose 
designated  in  the  resolution  of  the  Board  of  Supervisors  referred 
to  in  this  letter,  you  must  use  that  property  so  taken  for  the 
pxirpose  designated. 

Yours  truly, 

JOHH  J.  0' TOOLE 

City  Attorney 

By 

Assist€Lnt  City  Attorney 
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Uareh  19,I9a6. 


ii\j3^iiil:i   Seouilnf^  J'simlt  l;-  'dries. 


Osntiamen :  - 


Heapondlng  to  ;  our  co  .^tod  Vcrch  12,1926, 

wtMr«ln  you  BMk  ra^  oplnicn  B-i  to    .,  .    ilon  of  Urdlnanoe  ho, 

S900   (How  oories)   to   the  la^mdry  o^  a,  loo&ted  &t  25  Sanehes 

3tr««t,   this  Citar  *^oil  County,  you  are  adrised: 

oPiiaoB. 

Ordinance  Io*3500    (x<t;w  .>6riea)     «a»  duly  and  regularly 
p«s«*d  pursuant   to   the  polioe  power  legally  Tested  in  our  Board  of 
Su;  errisers* 

In  sutoatanoe  It  provides: 

"It  shctll  be  unlawful  for  any  peraon,fina, 
oorporation  or  assooiation  of  persons  to 
fatab^iah,.   uiaintain.opei'&te   er   carry  on 
th e  touainess  of  a  public   Itundry  or  c   publi c 
ws8h"faou8s  -------  vrjthout  first  having 

obtained  a  pernlt  -   -   -  -  ". 

Laundries  are  legitiinate  auujeots  of  ro^^ation  under 
the  polioe  power* 

]£x  P&rte  Moyiiler,66  Cal«33; 

Ex  parte    Quoag  Wo,   161  Cal,220. 

It  ia  well  settled  that  all  properly  is  held  suojeot  to 
the  lawful  ezeroise  of   the  police  power  and  therefore,   the  fact  that 
Jin  Well  has  heretofore  operated  a  laundry  at  said  premlsss  without 
a  permit  is  of  no  oonaequenoe* 


parte  Quong  Wo  .161  0al.?,£8; 
Grumhaoh  r.  Lelande,l&4  Cta.&84; 
Odd  {"ellews  C era. A8sii«T8 .City  f  nd  County  of  S.F.140 

Cal.235; 
Laurel  Hill  Cen.irs.  City   ..nd  County  of  J»F. 

152   Gal .476. 

Ths  words   "mfint&in,   operate  r-nd   carry  on"    compel  the 
seeuring  of  a  peztrtit  for   the   operation  or  T5.riintenence  of  &  ix.undry 
at  the  site  in  question  and  operate  in  future.      The  ordinanoe  has 
no  retrospeotire  features  but  does  compel  1^e  seouring  sf  a  permit 
for  future  operation. 
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The  ordinance  In  question  was  at  the  time  of  its  adoption 
STibmitted  to  City  Attorney,  Eon.  Percy  V.  Long,  and  the  question 
now  asked  was  given  his  careful  consideration*  and  I  therefore 
qU0t«  you  the  expression  of  his  opinion  on  the  matter: 

'*¥herefore  an  ordinance  which  seeks  to 
regulate  the  business  of  conducting  a 
public  iaxuadry  or  washhouse  by  requiring 
a  permit  from  the  Board  of  Supervisors, 
in  order  to  pass  the  scrutiny  of  the  Courts, 
must  not  discriminate  between  existing 
businesses  and  those  to  be  established  after 
the  adoption  of  the  ordinance;  that  is  to  say, 
it  must  be  uniform  and  operate  equally  upon  all 
those  engaged  in  such  business." 

You  are  therefore  advised  that  the  ordinance  in  question 
insofar  as  a  permit  to  maintain  a  laundry  applies  to  those 
laundries  which  vvre  in  existence  prior  to  its  adoption,  as 
wsll  as  to  those  established  subseouent  thereto* 


Respectfully, 


Cil^r  Attorney. 


BOaBD  Of   aUPSEVlSOHS. 
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Haroh  19,1926* 


SIZBJ2CT:   Bigkt  of  Board  of  SdusatioB 
to  F&7  ClaiB  of  San  Matoo 
Joaior  Collogo  Dlstriot. 


Oentlemon:- 


Z  an  In  receipt  of  your  requast  for  an  oplnloa 
oMicerain^  the  question  of  whether  or  not  it  is  nandatory  on  ths 
part  of  the  Eosrd  of  Educatlsn  to  pay  the  olaia  of  the  San  Matao 
Junior  College  Distriot*  anountlng  to    the   sxul.  of  45540.60»taitioa 
fees  for  San  Francisoo  pupils  during  the  years  19B4>S5(   and  whether 
or  not  this  bill  could  properly  \>&  paid  out  of   the  Puhlic  School 
Fund  if  the  Board  of  duperrisors  drew  a  demand  for  it* 

fhsro  is  ns  question  al>out  the   effaotlTemsss  of  the 
Junior  College  ^.ot«     Seotion  15  of  the  Aet  of  May  £7,1921,  proridlmg 
Jtav  the  organization  of  the   Junior  0 oil eg*  Distrieta  is  fully 
•ffsotive.    (See  opinion  of  (Jity  i^.ttorney»  dated  Aug*3,1925). 

The  general  law  »s  well  as  the  Charter  of  the  Cily  anA 
County  of  San  Frencisce  prerides  for  the  revenue  end   expenditures 
fer  and  hy  the  puhlic   school  system.   The   Junior  College  students 
are  a  part  of  the  puhlic  school  systen,   and  are   entitled  to  the 
henelits  and  privileges  of  the  Junior  College    ict.     This   'ct 
■alces  BSBdatory  the  yayaent  of  oertain  charges  hy  oae  county  ts 
another,  where   Junior  College  Students  of   the  foraer  attend  the 
sellege  a&int&ine4  by  the  other. 

It  is  to  he  presumed  thut  xhe  Board  of  Supervisors 
in  providing  for   the  raalntent>Jice  and  operation  of  the  pnhlic  school 
systeai  Bust  b£ve  had  in  coind  the  reeess£  ry  costs  of   these  perti- 
SfuXat  students,  end  not  having  made  a  special  levy  fer  their 
Baintenanee  included  the  item  in  the  general  allowanee  to  the 
Department. 

I  am  therefore  of  the  opinion  that  it  is  Bandatory 
•A  the  Board  of  .^ueatlea  to  pay  tliis  cluim,  t^nd  tluit  it  couli 
and  shotild  be  petd  out  of  the  Csamon  School  Paad  of  San  Francises. 

fiespeetfully, 

Ci"^  Attorney. 
BOARD   OP  EDUCATION 
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.   23rd,    1926. 


SUBJECT:     Taxation  of  Bail  Money 

Fablic  Administrator  Deposits 
Co\mty  Clerk's  Special  Fond. 


Lear  Sir: 

I  an  in  receipt  of  your  inquiry  as  to  wbether 
bail   (security  for  appearanee  in  criminal  cases),   money 
deposited  with.  Treasurer  by  Public  /administrator  pxirsuant  to 
Seo.  1737  Code  of  Civil  Procedure,   and  moneys  deposited  in 
County  Clerk's  Special  Fund,   are  to  be   assessed  as  solvent 
credits,   and  arc   subject  to   the  limitations  prescribed  by 
sections  3627  and  3627  A     of  the  Political  Code,    or  at  their 
cash  value. 


OPIHIOll. 

All  of  these  funds  are   to  aoae  extent  in  the  custody 
of  the  law,     the  Treasurer  holding  the  respective  amo-unts  in 
trust  for  the  respective  oxasors.     ja'one   of  these  amounts  are 
solvent  ore Gits. 


BESSALO  vs.    CITY  OF  LOS  AS(iSJF,S, 
176  Gal.    597. 

In  the  case  of  bail  the  money  is  presumed  to  be  the 
property  of  the  person  depositing  the    same  held  in  trust  to  await 
the  happening  or  non-happening  of  a  certain  event.       public 
Administrator  deposits  are  held  in  trust  for  the  heirs  of  the 
respective  estates  from  which  same  may  have  been  deposited,    and 
should  be  assessed  in  the   sane  manner  as  if  the  money  was  actually 
in  the  hands  of  the  Administrator.      The  right  to  assess  property 
in  the  hands  of  a  tirustee  is  a  proposition  too  well  settled  to 
need  either  comment  or  authority  to  support  it. 
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You  are  therefore  adrised  that  Bail  money  auad  ?u"blio 
Administrator  deposits  are  subject  to  assessment,   and  that  these 
anounts  are  not  suhject  to  the  limitations  mentioned  in  Seotions 
3627  qnd  3627  A  ot  the  Political  Code. 

In  regard  to  the  County  Clerk's  Special  Fxind.     \?lille 
I  hare  not  been  advised  as  to  the  precise  nature  of  the  moneys 
constituting  this  fond,   I  presume  that  it   is  money  in  litiga- 
tion or  deposits  made  with  the  Goonty  Cleric  under  the  direction 
of  the  Court.     Your  attention  is  directed  to  Cection  3647  of  the 
Political  Code,  ^ioh  expressly  provides  for  the  assesanent  of 
this  character  of  property.     You  are  also   advised  that  these 
deposits  are  not  subject  to   the  limitations  of   lections  3627  and 
3627  A     of  tl»  Political  Code. 


Sincerely, 


CITY  ATTORESY. 


Assessor. 


M^) 


tiixa  ^6» 


•  29ra.  19S6. 


f*9BJSCT:     Uuty  of  Boftvd  of  MuoatiOB  to  Maiataia 

the  Groraadfl  .urroxuafiing  Public  .  ohools, 

IhMUP  Sirs: 

A  ¥«rtol  iroqued^  has  be^i  —H  upon  ae  both  by  the 
3oaisl  of  'udiis&tlon  ana  the  ^o&4.*d  of  Park  Coiaaissiox»r8  for  mj 
Tiovs  rosardlB^  the  abOTe  aubjeot. 

On     ept ember  4th,   1925,  my  predcoessor  ia  office, 
Homsra^lo  Oeoret  lull,   gave  attention  to  the   sane  aatter,   and  on 
that  Aat«  advleod  both  tHi  Board  of  HS!Qeatlon  and.  the  3o&rd  of 
Pasic  Oeaatieoiorera  that  the  nalntonanea  and  improTeiwnt     of 
l^rettHts  tarrourdlTv'*  t^shool  buildings  was  iuid«r  the   Jmrladietion 
of  the  Board  of  1  ,     ae  neoecaary  work  to  be  d»ne  by  the 

Boaxt  «t  YtL'bllc    -eras  at   ta.c  rc^^aat  of  the  Hoard  of  i:auoatlon, 

I  ax  of  tho  opinion  that  both  the  reasoning  end 
ooneaaalona.  of  i^»  ltiII  in  the  yrealses  art  correct,   end  you  are 
ttorefore  ndTlsed  that   :iie  natter  of  the  maintmanoe  and  ia^rove- 
■oat  of  ~»round8  sarrouniLlns  the  school  bulldlB^s  is  not  vithin 
ths  Jurlsdietion  or  sapervision  of  the  park  OoaiKtssioaers,  bat 
is  to  be  done  by  the  '^eard  of  Public  Works  upon  ths  r«<ix»st  of 
ths  Bsard  of    uduoation. 

Eeq^setfolly, 


:uY  Jiffomr  i. 


Board  of  Mueatlon. 

Board  of  Park  Conai sal oners* 
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Mar.    29th,    1986. 


SUBJECT:      Insp^otlon  of  Leoords. 

Oentlemen: 

Under  date  of  liareh  26th,   a  eommanioatlon  was 
addressed  to  my  office   from  yoxir  Departnent,   asking  as  to  whether 
or  not  the  emergency  hospital  records  oust  he  kept  op^a  for  puhlie 
ixtspeotion,   and  in  reply  thereto,   you  are   inforiaed: 

OPIFIOF. 

Section  13  of  -«jptiele  ITI  of  the  Charter  of  the  City 
and  County  reads  as  follows: 

"Seo*  13.     All  hooks  and  records  of  every  office  and 
department  shall  \)e  open  to  the   inspection  of  any 
citizen  at  any  time  during  business  hours,     .Certified 
copies  or  extracts  from  said  hooks  and  records  shall 
he  given  by  the   officer  having  the   sane  ia  custody  to 
any  person  demanding  the    same,    and  paying  or  tendering 
ten  cents  a  folio  of  one  hundred  words  for  such  copies  or 
extracts;     "but  the  records  of   the  police  Departaent  shall 
not  he   suhject  to  such  inspection  except  permission  he 
given  hy  the  Police  Commissioners  or  by  the  Chief  of 
Police." 

In  view  of  the  foregoing  provision,    I  am  of  the 
opinion  that  it  will  be  impossible   to  deny  public  inspection  of  the 
records  of  ::mergency  Hospital, 

Reapectfully, 


CITY  ATTororsy, 


Department   of  Public  Health. 
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H&r.  30th,  1926. 


SQUlSfl     CoXlootlon  of  Lloenae  Tax  of 
INifiLL  Estate  I>ealers. 


Bear  Sir: 

under  date  of  iTareh  17th,  1926,  you  ask  if  a  liomse 
tax  should  iM  imposed  up<m  a  person  in  the  business  of  seUizig  real 
estate  tvhen  suoh  dealer  has  an  office  for  so  doing  vrithin  the  City 
and  County  of  r>aa  Franoiseo.     You  further  state  that  sosie  realty 
dealers  seelt  to  evade  the  pa^iscnt   of  this  tax  by  olaiaing  they  are 
exolusiTely  engaged  in  the  sale  of  property  ovsned  by  them. 

OPIHIOH. 

The  poner  of  levying  taxes  upon  businesses,   professions 
sad  eveuyatlons  oomes  from  ;3eeti(m  1,  ^^ticle  II,   Chapter  II  of  the 
ChMPtor  of  ^e  Cil^  and  County  of    ^an  Franoiseo,   whieh  reads  as 
follows: 

"Seotion  1*     Subjeot  to  the  provisions,  limitations 
and  restriotiona  in  this  charter  contained,    the   Board  of 
Supervisors  shall  hove  power: 

15.     To  iaposs  lieen&e  taxes  and  to  provide  for  tiie 
colls oti on  thereof;     but  no  lioense  taxes  shall  be 
imposed  upon  any  person  who,  at  any  fixed  place  of 
Im^ness  in  the   Jity  and  Couzzty,   sells  or  manufactures 
890&S*  wares  or  merchandise,   except  such  as  re^^uire 
peznits  from  the  '3oard  of   ?olioe  Comaissi oners  as  pro- 
vided in  this  Jharter." 

;rhe  tax  above  set  forth  is  a  tax  for  revexne,   and  as  sueh 
is  constitutional,     it  is  based  upon  tlie  theory  th,at  a  business  or 
occupation  conducted  in  an  office  in  the  City  and  County  of  ran 
Franoiseo  shall  pay  its  just  share  of  the  revmaes  needed  by  the   ::ity 
•ad  Coonty  of  San  Francisco,   for  ths  purpose  of  providing  for  the 
protection  and  oomfca>t  aM  ooxxvenience  of  the  residents  and  in}iabi« 
tssts  of  this  cit^  and  county,    such  as  fire  and  police  protection, 
streets,  ete* 

IS  KS  JOfilSOU,    47  Gal.   App.   465   (468-469). 


:?4 


^^, 


«littb«r  a  person  is  exi^aged  in  s^Uiag  i^operty  owzwd 
outri^t  by  hiraself »  or  wtether  h«  Is  eai^i|^  in  eelllng  property 
o«Be4  by  others,    is  izaoaterial  under  the  terms  of  Ox^isaxioe  iTo. 
5I9S,  Sew  osries,    >eetion  11: 

"Dvery  person,  firm  or  corporation  engaged  in  the 
IbmalneBS  of  buying  or  sellizig  reiaa  estate  or  houses,   or 
ooll&oting  rents,  sliall  pay  a  license  as  follows: 

First  -  ^ose  whoss  ooimission  or  fees  are  not  less 
than  ten  thousand  (10,000)  dollars  per  ixmrtor,   fifty 
(50)  dollars  per  «iGiartsr* 

iseoond  -    'Hiose  nhose  ooomlseions  or  fees  are  less 
than  ten  thoasand   (10,000)  dollars  ond  not  less  than 
fiTS  thousand  (5,0CK>)  dollars  per   luarter,   thirty  (30) 
dollars  per    quarter • 

Third  -     Those  whose  OM&iiesions  or  fees  are  Icbs 
than  fiTe  thousand  (5,000)  dollars  per  si^tarter,   ten  (10) 
dollars  per  quarter." 

The  loeation  of  the  property  dealt  in  is  also  of  no 
oouse^^uenBe,   as  it   is  the  Lmiutenance  of   the  office  and  o&rrying  on 
of  the  husiasss  in  the  City  and  County  that  sublets  the  dealer  to 
taxation* 


in  the  bualaess 

lioenss,  and  uses 

of  the  SMMmt  of  lioense  tax  to  be   paid« 


A  person  eagvgsd  in  the  sole  of  property  o«iisd 
exolusively  by  hisaeelf  reseires  no  oooaleaione  and  thei*ef  ore  would, 
in  sty  opinion,   pay  the  ainiiauza  license. 


Respeotfully, 


CITT  ASnOHHEy* 


Colleotor. 


April  3rd,  1926. 


SUBJECT:   Authority  to  Carrj  Automobile  Insurance. 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  under  date  of  ITarch 
30th,   aslcing  as  to  whether  or  not  the  Playground  Coinmission  has 
authority  to  carry  insurance  on  the   aatomobiles  used  hy  its 
employees  in  the  discharge  of  their  official  duties, 

0PINI03T. 

You  are  advised  that  xmder  the  provisions  of  Section 
10  of  Article  XIV  A  of  the  Charter,  the  Playground  Commissioners 
have  the  exclusive  management  and  control  of  their  funds,  and  as 
they  are  charged  with  the  care  and  protection  of  all  property  used 
for  Playground  purposes,  they  have  the  right  to  carry  insurance 
upon  that  property  ^oxild  they  deem  it  necessary  to  do  so  for  its 
protection. 

I  am  of  the  opinion,  however,  that  sach  insurance  as 
might  be  carried  upon  these  automobiles  would  be  limited  to  property 
damage  that  might  be  suffered  by  the  machine,  that  is,  the  Commission 
would  have  authority  to  carry  insurance  protecting  their  machines 
against  loss  by  fire  or  theft,  or  against  loss  i4iich  their  machines 
might  suffer  by  collision,  but  that  you  would  not  be  justified  in 
carrying  insurance  which  would  provide  for  the  indemnifying  of  the 
Commission  or  its  employees  against  damage  which  your  machines  or 
employees  might  do  to  others,  for  the  reason  that  as  long  as  your 
machines  are  used  in  and  about  the  business  of  the  Commission,  they 
are  engaged  in  a  governmental  function,  and  no  liability  rests  upon 
the  City  or  upon  the  Commission  for  any  damage  that  they  may  do. 
In  all  probability,  your  insurance  carrier  would  not  be  liable  under 
the  policy  of  insurance  ti&til  a  judgment  was  recovered  against  the 
City  for  the  damage,  and  as  no  judgment  can  be  recovered  against  the 
City,  the  expenditure  of  a  premixim  for  this  form  of  insurance  would 
not  be  justified. 

Very  truly  yours. 


CITY  ATTORlTEr. 
Playground  Commission. 


April  5,1926. 


SOIJBDT:  Appropriation  of  Surplus  Moneys 
from  uoneral  Fuxid* 


Grentlemen:- 

I  am  in  receipt  of  a  letter  from  your  Chaizman  to  whi(4i 
ia  attached  a  copy  of  a  resolution  of  the  Board  of  c>u^  ervisors 
relatiTe  to  the  appropriation  out  of  the  General  ]<nind  of  certain 
money   to  pay  rental  for  property  in  which  the  District  Attorney 
and  other  officials  are   to  he  housedt  aM  in  which  letter  the 
following  questions  are  aslced: 

"1.     Af^er  the  annual  budget  for  the  current 
fiscal  year  has  been  adopted  as  provided  in  the 
Charter,   can  the  Board  of  Supervisors  ajjpropriate 
and  authorise  the  expenditure  of  additional   sums 
'from  the  General  Fund'   for  purposes  not  mentioned  in 
the  budget? 

2«     Can  the  Board  of  Supervisors  estimate  any  surplus 
revenue  to  accrue  at  the  end  of  a  fiscal  year; 
(meaning  revenue  in  excess  of  budget  appropriations) 
and  authorise  the  expenditure  of  the  same  prior  to 
the  end  of  the   fiscal  year? 

2.     TO  what  extent  should  the   opinion  of  former 
City  Attorney,  Franklin  K.  Lane,    (Lane's  Opinions, 
Page  373)   be  affirmed,  modified  or  reversed? 

4*     Will  your  opinion  on  the   foregoing  invalidate 
the  resolution  pending  in  this  Board,  a  copy  of  ?)hioh 
is  attached?  ** 

OP  INI  OH. 


ftUSSTIOH  ONE; 

The  consideration  of  this  question  natarally  carries 
with  it  a  consideration  of  the  purpose  of  the  annual  budget.  Sec. 
S»  Chap.I,  Art.III  of  the  Charter  provides  how  and  when  the  annual 
budget  shall  be  prepared.  When  this  budget  is  prepared  it  serves 
a  two-fold  purpose,  (a  -  To  secure  an  estimate  of  the  amount  that 
will  be  necessary  for   the  conduct  and  management  of  the  Cily 


:^-6 
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goyexDffleut  for  the  ensuing  yearr   (b)    -  As  to  how  that  anotuat  shall 
be  apportioned  among  the  different  departments  of   the  nmnioipality. 
fhe  Charter  does  not  look  upon  the  budget  as  something  positire* 
but  rather  as  an  estimate. 

Seo.  It  Ch^.I*  Art.III,  provides: 

"On  or  before  the  first  Monday  of  April  in 
each  year  the  heads  of  departments,  of floes, 
boards  or  oommissions  of  the  City  and  County 
shall  send  to  the  Super vi sirs  an  estimate  in 
writing,  etc." 

Seo. 2: 

"On  or  before  the  first  Monday  in  May  in  each 
year  the  Auditor  shall  trananit   to  the  Sup  rritiora 
an  estimate  eto." 

Seo.3: 

"¥he  Supervisors  shall  meet  annually  between  the 
first  Monday  of  May  and  the  f  1  rs  t  Monday  in  June 
of  each  year,  and  by  a  vote  of  the  majority  of  all 
the  members  thereof  make  a  budget  of  the  amounts 
estimated  to  be  required  etc." 

Btmi  after  the  Items  constituting  the  budget  hare  all  been  passed 
by  the  Superrlsors  it  Is  still  looked  upon  only  as  an  estimate  - 

Seo •4: 

"After  the   final  estimate  is  made  in  accordance 
berewlth,it  shall  be  signed  by  the  Mayor  etc." 

It  would  therefore  appear  that  if  the  Charter  frame ib 
felt  that  when  the  annual  appropriation  had  beta  allowed  to  any 
d^artment  by  the  budget,   that  it  coTxld  not  bs  augmented  or  diminished 
if   the  estimate  shotild  have  proved  incorrect  they  would  hare  so 
stated. 

'fhe   Supreme  Court  of  the  State  of  iConnecticut  in  passing 
upon  a  similar  matter  has  said: 

"She  proTlaion  of  the  Charter  which  calls  for 
an  annual  classified  appropriation  by  the  council 
of  amounts  deemed  necessazy  for  the  expenses  of 
the  various  departments  of   the   city  government, 
aad  forbids  any  city  or  department  officer  or 
"board  to   exceed  such  appropriations,   is  Intended 
for   the  protection  of  the  city  against  Its  officers, 
aad  does  not  prevent   the  city  Itself,   through  the 
council,   from  Incurring  additional   eacpendltures 
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for  ptirpoaea  not  foraeeu  when  the  annual 
appropriations  were  inade." 

See  -  Whitney  et  al.   ts.   ITew  HaTeii,20  Atl.Hep»666. 

tfhe  Snprcne  Court  of  our  own  State  haa  also  glren 
expreasion  to  the  aaae  irlev  in  San  H'rancieeo  r.  Broderlo]c«lll  Cal«320« 
Wkile  this  case  aroae  prior  to  the  adoption  ol'   the  present  Chartert 
the  proTlsions  of  the  Coaaolidation  Act  and  our  Charter  as  to  what 
eonatltuted  the   (roneral  Fund,    that  I  heliere   it  most  inportant. 
The  Coxurt  had  under  consideration  the  matter  of  an  additional 
allowance  to  the  Department  of  Slectiona.       Under  the  Consolidation 
Act   the  Supervisors  were  required  when  ■airing  the  lery  of   taxes,    to 
apportlom  and  diyida  the   taxes  to  certain  speoiflo  funds,   *'aeeorcLing 
to  the  estiLmate  of  said  boards  of  the  necessities     of  said  funds* 
fhe  Aot  described  the  <^eneral  Fund  aa  follows: 

"She  general  fund  consista  of  moneys  in 
the   treasury  not  deaignatad  and   set  apart 
hy  law  to  a  spacifio  use  and  the  overplus 
of  any  speoial  fund  after   the  satisfaction 
of  all  demands  upon  it*'* 

¥ka  Charter  dascrlbes  the  General  Fond  as  follows: 

'^The  (General  Fund  shall  consist  of  money 
recelTed  into   the   treasury  and  not  specifically 
appropriated  to  any  other  f«nd«" 

In  passing  upon  the  propriety  of  making  an  additional 

allcvanse  the  Court  said: 

"fhe  estimate  which  the  l>oard  of  supervisors  is 
directed  to  maJice  of   the  necessities  of  the   several 
funds,  as   the  basis  of   the   tax  which  they  will 
levy,  is  not  a  conclusive  determinatloB  of  the 
amount  that  mr.y  be  expended  for   these  several 
neoeasitiea,   and,   althou^a  the   failure  to  leTy 
a  tax  which  shall  raise  a  aufficient  amount  of 
money  for   these  needs  will  prevent   the   expenditures, 
yet,  if  the  money  has  been  collected  and  is  in  the 
treasury,  applicable   thereto,  its  expenditure  or 
disbursement  is  not    limited  by  the  aiaount  of  the 
estimate*     In  the  present  caaa  the  board  of  supervi- 
sors were  required  to  estimate   the  expenses  that 
would  be  incurred  at  the  general   election  for  the 
year  1894,  and  in  the  exercise  of  their   ^udpient 
they  deemed  it  necessary  to  provide  the  stn  of 
one  hundred  and  fifty   thousand  dollars  therefor^ 
As  the  incurring  of  theaa  expenses  was  not  under 
their  control,   it  woul     be  competent  for  that  body 
to  determine  the  amount  that  should  be  expended. 
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•Bd  their  eatioate  would  b«  at  most  only 
aa  appr^xlnato  opinion  of  the  amount  of  the 
•zpensOf  nor  does  the   fcict  thtit  their  estirnate 
was  too  low  deprive  the   holders  of  olains  for 
the  exobss  ahore  this  •stimate  of   the  right  to 
pajpsttntt  ■•  loas  as  there  is  moasy  in  the 
treasorj  applicable   thereto. ** 

In  MetropolitsB  Life  lastoranoe  Co.  t.   9e&87, 
41  Cal.App*   674 •   the  Court   arid: 

"The  cilgr  ohertor*   through  its  pxoTisions 
as  to   the   'Surplus  Fund'  as  the  aouros 
from  which  Jud^aents  ebtaihsd  a^.inat   the 
Bonicipality  nay  be  paid.  Isares  the  matter 
of  creating  or  replsni^ing  saoh  a  fnad  entirely 
in  the  discretion  of  its  varioua  bo&.rds  and 
offiTiala  in  ohax^  of  the  replMiiahment  rjid 
disbursesisat  of  the  reTeanes  of  the  mnnioipality 
distributed  among  its  other  funds*     If  they  do 
aot  choose  to  have  left  on  haad  a  anrylas  whieh 
would  flow  into   the   surplus  fund,   the   judgment 
creditor  is  rsBodiloss,  inao  far  as   the  charter 
is  concerned*    to  oo^pel  the  oroatioa  or  r^leaicAi- 
■sat  of  the  only  fooA  fr«a  whieh  his  Judsnoit  might 
bo  satisfied.'* 

Att«atioa  is  directed  to  the  laaguagi  of  the  Court* 
'*If  they    (the  Juperrisors)    do  not  choose  to  have  left  on  haad  a 
•arplaa  which  would  flow  into   the  sarpXtui  foad*    the   jud^aent  creditor 
is  rsBsdiloss.  "  The  surplus  faad  is  nads  ap  froa  tiis  Osneial 

?aad  after  all  other  demands  ete.  are  paid»  and  fron  this  language 
it  would  appear  that  a  disorstioa  is  rostod  ia  the  duperrisors  as  to 
wlM^sr  any  balaaso  ia  tte  Oaasral  Fund  should  be  used  by  thsa  sr 
bo  psrmitted  to  flow  into   the  Surplus  ^"und. 

X 
yt*ally  on  this  point.  Sao.lS*  Cha^.K',  Art. I II  of 
the  Chartjr  proTides: 

'*Tko  Supervisors  shall  uuthoriso  the  disbursaasat 
of  all  public  Bonoys.  except  as  othendso  pro- 
Tided  in  tUis  Charter." 

The  moneys  in  the  General  Fund  are  public  moneys. 
aai  I  oaa  find  no  proTiaion  in  the  Charter  which  prereets  the  Board 
of  Superriaors  from     disbursing  then*  prorldod  they  are  not  otherwias 
appropriated. 


^ 
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r«o«iT«A  fmr  liawia— .  fla«a  or  fa««»  er  aTMi  tltot  till  proparty^ 
9mLmx%  ••old  ref^uia  to  pay   ihair  tMUMi*  ¥«t  I  mb  of  tho  epiaioa 
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ofliiaS  •«  thn  mmm  teoia  sa  dvii^  tkto  yaoi  aontfea,  naA   tkftt   tko 
i»o«urA  with     xi.  U»o  ^foro  it  aair   ^•rr  .7  oorroBt 
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Apr.   7th,   1926, 


The   Playground  Commission, 

City  Hall, 

San  Francisco,   Cal, 


JLadies  anU  (}entleiiion : 

A  letter  dated  March  30th,   1926,   and 
signed  hy  Philomene  Hagan,   oonoemlng  Miss  Hagan's  salary  as 
Secretary  to  yotu*  Commission,  was  presented  to  me  with  the 
reqiiest  that  I  advise  you  if  the  demand  for  the  March   salary 
of  TTiSB  Hagan  in  the   aim  of  ^200. 00  should  he   paid. 

If  the   statement   contained  in  Miss 
Hagan* s  letter  oonoeming  the  calling  of  the  special  meeting 
held  on  January  20th,   1926,   is  correct,   and  that  there  was  not 
proper  notification  given  to  all  the  members  of  your  Commission, 
and  the  meeting  was  conducted  in  private,   then  any  action  taJcen 
by  you  at  that  meeting  is  illegal.     Likewise,   action  taken  at 
the  meeting  conducted  February  26th,  1926,   would  be  illegal  if 
tbe  members  of  the  Commission  were  not  notified  as  hereafter 
stated,   and   if  held  in  private. 

To  properly  call  a  special  meeting  of 
your  Commission,   it  is  necessary  that  Section  7  of  the  rules  of 
the  Playground  Commission  be  observed.     Section  7  reads  as 
follows: 

"The  President,   or  foTxr  members  may  call 
a  special  meeting  of  the  Commission;     but  no  meeting 
of  the  Commission  shall  be  called  on  shorter  notice 
than  twenty-four  hours,  nor  without  written  notices 
sent  to  each  member  by  the   Secretary,    specifying  the 
ob^ots  of  the  meeting;     and  no  business  shall  be 
transacted  thereat,   except  that  for  which  the  meeting 
shall  have  been  called." 

Your  minutes  will  disclose  whether  written  notices  were  actually 
sent  to  each  m«aiber  of  the  Commission,   and  that  the  notices 
explained  the   objects  of  the  meeting. 
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In  the  oastt  of  City  of  Orange  r.  Clamant,  41  Cal.ipp.497, 
the  Court  held: 

"A  apeoial  maating  of  the  boarfl.  of   trusteaa 
of  a  city  of  the  sixth  olass  and  all  prooeedings 
thereof  are  yoid  where  written  notice  of  saoh 
meeting  is  not  given,  and  one  member  of  the  board 
la  absent. ** 

Your  attention  la  also  directed  to  Seotion  1-a  of  Art.  X7I 
of  the  Chflxtar  of  the  City  and  Cotrnty  of  San  Franc!  aoo»  whidi  reads 
as  follows: 

"All  meetings,  regular  or  speoial^  of  every 
board  or  oommission  aotlng  pursuant  to  this  Bhartar, 
any  OTdinanca,   or  b.ts^  law  of  the  State »  for  the 
transaction  of  any  business  of  such  board  or  commission, 
shall  be  open  to   the  publiot   exoeptiiig  special  meetings 
held  by  the  Oiril  Servioa  Commission  for  the  purpose 
of  approving  payrools  and  considering  and  adopting 
examination  questions,  and  in  the  event  of  there  being 
no  date  fixed  by  law,   or  ordinance,  for  the   holding  of 
any  such  meetings  public   notice   thereof  shall  be  made.** 

I  am  therefore  of  the  opinion,  unless  written  notices 
ware  sent  to  all  members  of  the  Coamission  in  accordance  with 
Section  7  of  your  rules  and  regulations,  and  if  any  of  your 
meetings,   either  regular  or  special,  were  conducted  privately « 
actions   t&ken  by  you  at  all  of  such  meetings  are  illegal.     If 
Hiss  Hagaa  was  dismissed  by  yoji  at  any  of  these  meetlags  so 
Illegally  called,   she  remains  as   Secretary  to  your  Commission, 
and  as  suoh,  if  she  reported  for  4^^  as  stated  in  her  letter t 
she  is  entitled  to   her  salary  of  ifSOO.OO. 

There  is  returned  herewith  the  letter  from  llLiss  HagaA 
left  with  ma  by  Commissioner  Mills. 

Respectfully, 


City  Attorney 


sbb/uu 


■^J. 


Apr.  9th,   1926. 


S03JECT:     Declapliig  Portions  of  Bay  Street 
a  BooIeTara.. 


Dear  Sirs: 

I  aa  in  receipt  of  your  letter  tmcLer  date  of 
March  31st,    in  which  you  aek  to  he  advi^d  as  to  i^ether 
or  not  the  City  has  authority  to  declare  Bay  Street  a 
houlerard. 

opiinoir. 

/ 
Your  attention  is  directed  to  Section  2S, 
Chapter  II,  Article  II,    of  the   Charter,   which  chapter 
defines  the  powers  of  the  Board  of  Supervisors.     The  pro- 
Tision  is  as  follows: 

"To   set  apart  as  a  boulevard  or  boulevards 
any  street  or  streets,   or  portions  of  a  street 
or  streets,   over  which  there  is  no  existing 
franchise  for  any  street  railroad." 

In  view  of  this  provision  of  the   Charter,   the 
Board  of  Supervisors  has  aithority  to   set  apart  such  portions 
of  Bay  Street  as  a  bo\G.evard  ^ould  they  desire  to  do   so, 
provided  of  course,    that  there   is  no  valid  franchise  for  a 
street  railroad  over  the  portions  boulevarded. 

The  fact  that  portions  of  the   street  border  on  a 
military  reservation  is  no  valid  ob^ction  to  it  being  set  apart 
as  a  boulevard. 

Respectfully  yours. 

Traffic  Committee  of  the 

Board  of  Supervisors.  CITY  ATTORfTEY.  |        p^f^ 


April  10,1926. 


.*^9 


SOBJHJT:  Rasi&ezLoe  of 

iichool  Teachers. 


Dear  3iri- 


I  am  in  receipt  of  your  letter  of  Pebmaiy  25,1926, 
together  with  a  letter  Tuxder  date  of  February  20 ,1926 >  from 
the  northern  JTederation  of  Ciric  Organ! zatioas*  requeating 
an  opinion  as  follows: 

"I  am  enclosing  herewith  copy  of  a 
eommonication  from  the  Northern  Federation  of 
Ciric  Organisations,  hy  Prank  Fischsr,  Seoretaiyt 
in  re  a  psotest  he  filed  with  me  some  months  ago* 
which  was  referred  to  the  then  City  Attorney,  Mr. 
Lull,  for  an  opinion*  I  am  enclosing  herewith  a 
copy  of  the  opinion  of  Hr.  Ltai  to  which  Mr.  Piskher 
refers  in  his  comminieation,  and  I  will  he  pleased 
to  hare  yon  advise  me,  after  reading  the  eommonication 
from  Mr.  Pisoher,  if  you  agree  with  the  opinion  of 
former  City  Attorney  Lull.  I  would  also  be  pleased 
to  hare  you  adrise  me  whether,  in  yonr  opinion,  the 
fact  that  the  teachers  now  recelTe  a  pension  fro« 
the  City  Employees'  Retirement  System  has  change* 
their  status  as  State  es^loyees." 


"At  the  last  regular  meeting  of  this 
federation,  your  letter  of  Dec. 29,  transmitting  the 
opinion  of  former  City  iittorney  Lull,  on  the  question 
of  the  legality  of  the  appointment  of  non-resident 
school-teachers  was  oondldered;  and  a  resolution  was 
adopted,  requesting  you  to  submit  the  matter  to  City 
Attorney  0' Toole  for  review. 

In  this  connection,  your  attention  is  called 
to  the  title  of  the  i.rticle  of  the  Charter,  namely 
Article  I¥II,  under  which  teachers  at  present  are 
drawing  pensions,  in  which  title  they  are  referred  to 
as  "City  Efcployees".   Section  2  of  the  same  Article, 
as  you  will  note,  speaks  of  a  "general  retirement 
ays tea  for  all  emplpyees  of  the  City  and  County  . 
Section  8  recognises  the  teachers  as  City  and  County 
employees,  allowing  pensions  only  i^^poP°fi^2%;« 
that  fraction  of  their  compensation  that  omes  from 
City  and  County  funds.  Furthermore,  your  attention 
is  directed  to  the  fact  that  the  teachers  have  parti- 
cipated in  the  recent  election  of  a  ■•■ber  of  the 
board  of  administration  of  the  City  Eii?)loyee8» 
Retirement  System;  and  that  such  participation  in 
itself  implies  that  they  themselves  concede  their  statas 
as  city  employees."  ^.   *:^C} 
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ifhis  Batter  ima  fnlly  diaensscd  In  an  opinion  rendered 
"by  foroMr  City  Attorney.  Peroy  v.  Long,  to  the  aoard  of   :daoation 
JWj  SS.I918*        (Long's  Opiniona  ms-1  6,  p.   £0).     It  «m  oloo 
dioeuaoed  in  an  opinion  rendered  by  foxrter  City  Attorney.  8oor«o 
Lvll,   to   the  Auditor  on  Dooeatber  9,19S5. 

I  on  of  the  opinion  tkat  Section  0»  Art*  ZTII  of 
tiM  Charter  of  the  City  and  County  of  San  i-^renoiaoo *  dealing 
with  the  eotabliaUtaent  of  the  retireitent  ^yatea  I'or  teachero 
ia  tho  Jfui  J^nmoiiMo  Johool  Department  deoo  not  in  any  ifieo  change 
oir  alter  the  previoua  opiniona  of  former  City  attorney  Lomf  and 
foxmer  City  i.ttorney  Lull.  ?he  headnoto  or  title  of  a  Chartor 

proTiaion  la  no  part  of  the  Charter  itaelf.         It  will  be  noted 
that  iiootioa  8  m^ntioaa  teaohera  in  the  Uan  Frr.nciaoo  School 
D«f«uraB«cit  but  uoea  not  atace  or  indioata  whether  they  are  claaalfied 
••  mtaaloipal  eroployeoa  or  atate  oBployaas*       Tha  mare  flaot  that  they 
haTo  participated  in  a  recant  eleotioa  of  a  meBt>er  of  the  board  of 
admlalatnttioa  of  the  City  :>jni(ploy eaa*  RetiremoBt  system  wcald  not 
in  any  way  ohango  the  effeot  of  the  Charter  prorislon^*.  ior  the  reaaaa 
that  en  em>loyao  oannot  ehaage  the  law  or  the  proriaiona  of  the  Charter 
by  hla  own  acta. 

BaayectfuHy* 


City  Attorney* 


HE  AUDITOR. 


i 


¥-0^ 
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April  12th,   1926, 


SUBJECT:     Exemption  of  Officers  from  Liability. 
Negligent  Acts  of  Employees. 
Duty  of  City  Attorney  in  Defending  Actions, 


ij     Sirs: 


I  am  in  receipt   of  your  letter  of  March  31st,   1926,   as 
follows : 

"Bie  Board  of  Public  Works  respectfally  requests  your 
adTioe  upon  the   specified  iuestions  hereinafter  submitted, 
tdiich  hare  incidentally  arisen  in  the   administrative  con- 
duct of  some   of  the  goverimental  activities  of  the  depart- 
ment of  public  works  oonmltted  by  charter  provisions  to 
its  charge  and  control. 

In  the  conduct  of   such   activities,   particularly  as 
it   applies  to  the  reconstsructiozi  abd  repairs  of  public 
streets  and  sewers,    and  the  sweeping  and  sprinkling  of 
public    streets,   the  Board  of  Public  Works  «aploys  in  its 
service  nTimerous  auto -trucks  and  other  vehicles,   the   same 
being  owned  by  the  city  and  county  and  operated  by  muni- 
cipal esployees  appointed  by  the   said  board.     The  Board  of 
Public  Works  also,     under  regulations  prescribed  by  Ordi- 
nance Ho.  5923,   new  series,    of  the  Board  cf  Supervisors, 
approved  Jtme  28,   1922,  has  engaged  in  the  construction 
and  repairing  of  private  side  sewers,   the   opening  and  the 
closing  of  the  trenches  tiaerefor,    the  laying  of  the 
necessary  sewer  pipes  therein,    the  pavement  surfacing 
thereof,   and  all  other  work  in  connection  therewith,   being 
perforiaed  entirely  by  employees  of  the   said  board. 

Recently  several  claims  for  damages  have  been  filed 
in  the  office  of  the  Board  of  Public  Works  alleged  to  have 
been  sustained  by  persons  operating  automobiles  on  and 
along  the  public  streets,   who  claim,    in  some   of  the 
instances,    that  their  automobiles  have  been  damaged  in 
consequence  of  the  negligent  acts  of  chauffeurs  or  drivers 
ea^loyed  by  the  Board  of  Public  v/orks  to  operate  municipally 
owned  auto-trucks  or  other  vehicles  utilized  in  its  depart- 
mental activities,    and  in  other  instances  damages  are  claimed 
for  in^ries  to  their   automobiles  occasioned  by  running 
during  night  hoxirs  into  or  over  depressions  in  the  public 
streets  created  by  reason  of  declared  incomplete  filling  of 
sldesewer  trenches,   and  which  trenches  they  assert  were  <■        -„ 
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nithoat  adequate   safegoards  or  wamixig  signals. 

The   disposition  of  tbase  several   claims  has  heen 
held  in  abeyance  by  tiie  Board  of  Public  iVorlcs  pending 
yoior  advice  upon  the  questions  hereinafter  p3ropoun.ded 
involving  attaothing  liability  ttierefor. 

The   conduet  of  the  departioental  operations, 
responsible   for  creating  the  cause  for  the   damages 
claimed  to  have    sustained,   may  be  considered  as  inci- 
dental and  necessary  to  the  perf  ormaxise  of  purely 
goveminental  functions,    and  being  so  there  is  no 
liability  upon  the  party  of  tiie  city  and  county  for 
damages  occasiozted  in  the  ootirse  of  suoh  condaot. 
Chafor  v.  City  of  lK)ng  Beaoh,   174  Cal,478, 
B»*tiz  V.  City  of  Los  Angeles, 48  Cal,App.Dec.427, 
Hearing  in  Supreme  Court  denied  December  28,1926. 
Harter  v.  Barkley,  168  Gal.   742,   as  to  side- 
sewer  construction. 


The   questions  upon  ibloh  your  advice  is  requested 


are: 


First.     Does  the  exemption  from  liability  for 
damages  sustained  as  hereinbefore  indicated  also 
apply  to  tho  adainistrative  board  having  charge, 
superintendence  and  control  of  the  departmental 
activities  mentioned,    such  activities  necessarily 
involving  governmental  functions? 

Second.     Does  the  provision  contained  in  Sec- 
tion 6,   Article  XV,   of  the  charter,    declaring  that: 
"Every  officer  shall  be  liable  on  his  offleial 
bond  for  the  acts  and  omissions  of  his  deputies, 
assistants,    clerics,   ani.  employees,   appointed  by  him, 
and  of  any  and  each  of  them,"  -  imply  that  the  administra- 
tive board  referred  to  in  the  preceding  cuestion,   may 
be   s'.vbjeot  to  official  liability  for  the  omissions  or 
negligent  acts  of  its  employees  causing  damages  of  the 
nature  hereinbefore  referred  to  in  the  course  of  their 
employment  in  the  performance  of  the  governmental 
fuoetions  specified? 

Third.     In  case  of  an  aotion  at  law  Instituted 
against  such  administrative  board  for  the  recovery  of 
damages  sustained  by  any  person  in  consequence  of 
some  act  of  its  employee  engaged  in  the  performance 
of  a  governmental  fonotion,  would  it  be  within  the 
province  of  the   City  Attorney's  official  duty  to 
undertake  the  defense  of  such  board  in  court?" 


4^^ 
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OPIHIOI. 

1.  Section  5  of  Artie le  I  of  tke  Cliarter  of  the  City  and 
County  of  San  Franoiaoo  provides  tiiat  adiaini  strative  l)oards  of 
officers  sliall  not  be  liable  for  damage  sustained  by  reason  of  the 
defective  condition  of  any  sidewalks,   streets,  etc.,  xmless  throxigh 
the  official  negligence  of  the  hoard,   a  defect  remains  -unremedied 
or  xmproteoted,   and  in  consciiuence  thereof  damage   or  loss  to 
personal  property  is  sustained  or   suffered,  provided  that  the 
hoard  has  been  properly  notified  in  writing,   and  provided  further 
that  the  hoard  has  funds  sufficient  for  repairing  or  remedying  the 
defect. 

In  the  event  that  a  truck  driver  should  be  nej^ligent 
while   doing  work  for  the   City,  he  alone  vculd  be  liable  for  damages 
and  not  his  superiors,  tiuless,   of  course,   there  can  be  shown  some 
direct  connection  of  the   superior  ^th  the  accident. 

2.  Section  6  of  Article  TV  of  the  Charter  does  not   imply 
that  an  administrative  board  of  the  City  and  County  of  San 
Francisco  may  be   sub;)ect  to  official  liability  for  the  negligent 
acts  of  its  employees  causing  damages  as  the  result  of  automobile 
collisions  or  defective   sidewalks  or  streets.     Ihls  section 
apparently  deals  with  the  duties  imposed  upon  the  employees,   and 
does  not  deal  vdth  acts  of  negLlgenoe  on  their  part. 

5,     It  would  not  be  v.lthin  the  province  of  the  City 
Attorney's  official  duties  to  undertake  the  defense  of  an  admin- 
istrative board  in  court  in  the   event  that  such  board  was  sued  for 
damages  in  consecraence  of  some  neglignet  act  of  an  employee  of  the 
hoard  engaged  in  the  performance  of  a  governmental  function,   for 
the  reason  that  the  board  would  be  the  defexdant,    and  not  the   City 
and  County.     Section  2  of  Chapter  II  of  the  Charter  of  the   City  and 
County  of  San  Francisco  provides  for  the   duties  of  the   City 
Attorney,   but  does  not  provide  that  he   shall  defend  suits  for  any 
boards.     However,    it  Ims  been  the  custom  of  the   City  Attorney  of 
the   City  and  County  of  San  Francisco  in  the  past  to  handle  any  saeh 
eases  which  might  arise,   end  will  be  the  policy  cf  this  incumbent 
in  the  future. 

Respectfully, 


City  Attcrney, 
Secretary  of  Board  of  Public   ,Yoxka. 


I'      41 

April  12 •1986. 


iSBJSiT:  D««  of  PasaagKvaj  Valparftise 
Street  "by  Pedestrians. 


I  an  la  reeeipt  ef  yeur  letter  voter  late  of 
Uarofi  31 11926 (  contniniag  a  eopgr  of  a  raselutioAt  requastlag 
aa  jplniost  as  follows: 

'*!  beg  to  tranaMit  to  70U   the  following  oopy 
of  a  resolntiOB  wkloh  was  adopted.  1»7  tbd  Board  of 
Sduontiof)  &t  ita  mooting  held  Mareli  23»ld26»  and  in 
'Ct'i^ic'n  yotur  opinion  is  reepeetfolly  requestet  on  the 
•ttbjeet  therein  set  fortht 

'IlAiOniCH  as  the  Property  Owaars 
Asseeiation  of  Notth  Beaoh  has  called 
attention  to   the   I'aot  thttt  at  the   time   the 
Sehool  Bepartnent  aeqaired  additional  Itfid 
for  the  Hanceek  Sehool   (Filbert  and  faylor 
Streets)   a  portion  of  the  easterly  half  of 
Valparaiso  Street*  desorihed  as  follows: 
C(aiiayiCIfi&  at  a  point  on  the  westerly 
line  of  l^lor  i^treet  distant  thereon  127 
feet  d  inches  northerly  from  the  northerly 
line  of  Filbert  Street;   ranning  the||ee  at 
right  anglaa  wasterly  90  feet  to  the  easter- 
ly line  of  Roaeh  Street;    thenee  southerly 
along  the   easterly  line  of  Hoeeh  Jtreet 
5  feet   fnore  or  leas) 2    thaae  at  .    right 
engles  westerly  20  feats   tkeaee  *t  right 
a&iles  eoQtherly  5  feet;   thenoe  at  right 
angles  and  along  the  northerly  line  of 
«he  prea«iit  sehool  building  110  foot  to 
the  westerly  line  of  faylor  Street  and 
the  point  of  oosnena«Baat. 

was  taken  srer  by  said  ]i)eparta(ient  and  a  SBall 
passageway,  only,  left  for  the  use  of  padestriens 
(residents  of  Yiaparalss  £it.),a  proaise  being  aada 
at  the  tirse  that  the  passageway  woxild  be  left  open 
and  steps  put  in;   end 

UEBEA8,  said  proaise  has  not  bean  fulfilled 
and  that  a  fenee  has  bean  built  aoress  the  western 
end  of  sueh  passageway  and  no  steps  built; 

Therefore  be  it 

KBSOLVSD:   That   the  City  Attorney  be  and  he 
is  hereby  requested  to   render  an  opinion  on  the  ^., 
following  point: 


/a 
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' A33HTni  \)g  tlist  the  l&M  lel^sga  U>  ti2£  CiJy 
£oT  aobool  pnrp^mmm,  wotild  the  BaarA  of  Kduoatioa 
)>•  Ilctble  for  JMWflgoa  if  the  »foro»&id  paMMLgifingr 
bo  Baa«  uMtblo  for  foAostrleas   (by  rersrijic  Hio 
foaoo  tuad,  0(natruotlag  st^pa  o^  ranp)   shovld  an 
aoolAoBt  ••our  thor^jELl** 


OPISXOB. 


:}«ltioii  6.  Artiolo  I  of  tho  Char  tor  of  tbo  City  aiA  Cooatj 
•f  San  FraaoSaao  prorldoa  that  ao  rooearaa  ahall  ho  haA  a«aiJMt  maff 
hoard  of  offiooro  of   the  City  and  County  of  San  Fmnciaoo  for  danaipa 
or  l08«t  to  poraon  or  proper^*  aafferod  or  auateinod  by  roaaoa  of 
tho  dofoatlTo  ooBdition  ^  a^ar  aidMMdlc.  lane*  alley,  ot««  waOLmmm 
tiuroai^  the  offioial  aaiM-SaBoo  of  the  Bourd  a  defeat  rowilMi    «B-> 
roBodio4  or  tmproteotad  and  In  eonaa^MOoo  theraaf  Aaoafa  to  peraoa 
9r  property  ia  •aataiaaA  or  aaffarodtaad  la  that  oTMit  tho  h«ar€  ahall  °^ 
liahlo  ta  tha  party  In^urat  for  the  Aaaeg*  mutalna4*         Eair«rar»  tho 
hoard  aaat  be  first  aotlfleA  In  wriUag  of  the  fact  of  the  exiateaoe 
of  a  defeot* 

Tha  aaze  happaalag  of  an  aeoideat  dooa  not  proaaao 
a«0liSMMa  OB  the  port  af  a  haaHL  of  off ioera  aoah  aa  tha  Board  of 
Sdaaatiaa*         If  there  were  defaata  in  the  paaaagaaay  «biah  ooald  hara 
been  ronadiad*  and  proper  noUoe  waa  ^iraa*  than  the  Board  would  bo 
liable  for  daaasaa.  but  if  tha  jaBia^eway  ia  opottad  aad  ia  ae  arraagod 
that  there  are  no  defoota   i.he  Board  would  aet  ba  liable. 


R«a9ae%£ailyi 


Oity  Attorn^* 


•QAJ9  Of  BDODATIOS. 
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AprU  13,1926.  ^''' 


SUBJ^T:  faynent  •f.lilonay  Da«  Upon 

Boa^  Conptos  which  haTe  been 
Loat. 


Sear  Sir:- 

Tou  hare  referred  to  this  office  a  letter  containing 
an  inqtdry  aa  to  whether  you  woald  he  justLfied  in  pairing  interest 
■oney  due  npen    water  bonds  represented  by  coupons  which  have  been 
lost  or  stolen  upon  receipt  by  yon  of  a  sorety  bond  core  ring  the 
amount  of, these  payments. 

OPIBIOJI. 

The  bonds  of  which  these  ooupons  are  a  part,  ara 
aegotlabla  aM  hence  the  coupons";  themselres  are  equally  negotlalsla* 

Laatpton  ys.   Edwards »  54  Sa.846; 
Hibbs  Ts.  Brawn,  82  H.£.  1008. 

¥he  coupons  "being  negotiable  are  transf errab  le  and 
good  and  radaesiable  in  the  haada  of  a  bona  fide  purchaser  for  Talua* 
«Ten  though  such  coupons  nay  have  been  loat  by  or  stolen  fraa  the 
owner,  should  they  be  presented  by  one  who  purchased  these  bonds 
before  maturity  and  for  ralua,  without  notice  or  knowledge  that 
they  taiad  bean  so  lost  or  stolen,  suoh  coupons  hare   to  be  redaeaat 
by  you* 

Greene  7S»  Kinzeascheimer,110  H.7.S*492. 

I'hese  oouponB  would  not  outlaw  until  at  leasH  four 
years  after  the  expiration  date  of  the  bonds  of  which  they  waira  a 
part  and  it  is  questionable  whether  they  would  outlaw  at  that  time* 
Tkarafora  any  surety  bends  taken  far  indemnification  would  af 
neceasi^  hare  to  extend  for  a  period  of  time  suffieient  for  theaa 
bonds  or  ooupons  to  outlaw  and, as   that  time  is  wholly  indefinite 
and  extends  for  at  least  many  years  to  come, you  can  readily  understaad 
that   the  City  would  be  involred  in  a  risk  in  accepting  surety  bonda 
af  aziy  company  beoatise  of  a  possibility  that  such  conspriiy  might  not 
\%  in  existence  at  the  time  the  bonda  would  fall  due* 

Saking  all  these  things  into   consideration  I  am  of  the 
opinion  that  it  wotad  be  illegal  for  you  to  pay  the  amount  represented 
by  these  lost  coupons  and  take  as  security  therefor  a  surety  compaoy 
bond  for  indeanif  ieation. 

Respectfully, 

City  Attorney. 
fBSASUBBS.  tr-       ^^ 
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April  19,1926. 


Aeatlenen:- 

Bsoeipt  is  aolmowledg«d  of  yonr  letter  dated  the 
13tfe  Inst. ,   enclosing  a  letter  of  April  I2tb  froa  Benjamin 
H.  Guam  &  Ce« 

Ton  \iar9  requested  ae  to  ezpresa  an  opiniom  on  the 
following  subject: 

"Yke  Board  of  Superrisors  desires  to  knew 
if  the  agreement  or  contract  to  purchase  such 
as  Mr.   Guna  proposes  can  he  legaUj  considered 
and  entered  into  hy  the  Board  of  Superyisors*** 

OPIinOH. 


Under  the  authority  of  the  nstter  of  the   oontrorersy 
of  the  City  and  County   of  San  Francisco  and   Thonas  F.   Boyl«« 
69  Cal,Deo.ie3,  it  was  held  that  the  City  has  the  power  ta 
lease  property  hut  that  it  has  not  the  power  to   enter  into 
an  agreement  for  the  oonditioaal  purckass  of  real  property* 

Mr*  Oona's  proposal  recites  as  follows: 

'*for  the  amount  of  rent  which  it  seems  you 
are  willing  to  pay  and  in  the  same  installments 
as  you  would  pay  during  such   ten  years  lease » 
I  now  offer  you  over  three   times  the  spaoot 
in  a  fine  hrick  and  steal  frame  hxdLlding*   directly 
•pposite   tb.e  Hall  of   JusticOf  and  in  additioUf 
without  any  additional  extra  payments     will  in 
consideration  of  such  payments  for  t«i  years, 
Kire  you  clear  and  unincutfaered  title  to  the 
proper'^. 

The  direat  result  ef  accepting  this  offer 
will  be    that  instead  of  having  120  relueless  rent 
receipts  at  the   end  of  the    ten  year  period,  you 
will  hare  a  fine  building  and  lot  for  nothing » 
with  permanently  free  rent  forerer  thereafter. 
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?rom  the  language  quoted  fron  the  letter  of  GrOim  &  C««  and 
other  statements  in  their  coioDuni cation  as  well  as  an  absence 
of  the  amount  of  the  rent  to  be  charged  a  Court  may  cons  true  it 
as  not  an  offer  to  lease  that  is  being  made  but  that  it  is  an 
offer  to  sell*         The  letter  is  susceptible  of  suoh  an  interpreta- 
tiom  by  the  Court  and  if  the  Court  concluded  that  it  is  a  conditional 
agreement  to  purchase  real  property*   it  would  also  hold  it  was  beyond 
your  powers  to  malce  suoh  an  agreeiueut. 

¥here  is  nothing  to  inhi'bit  your  entering  into  a  lease 
ooupled  with  an  option  to  purchase  teut  the  option  to  purchase 
nnst  be  in  such  form  that  no  liability,  present  or  future t  will 
attach  to   the  City  and  County  in  the  erent  you  do  not  exercise 
tke  option. 

It  is  my  opinion  that,  as  Benj*  H.   Sunn  &  Co*  hare  made 
aa  offer  which*   despite  the  fact  that  it  may  be  called  a  lease* 
is  susceptible  of  being  constraod  liy  the  Court  as  an  agreement  to 
purchase  real  property*   it  would  be  haeardous  to  accept  the  proposal 
as  outlined  in^ the   letter  of  April  12,1926. 

Respectfully* 

City  Attorney. 


BOARD   Oy  3UPBH7IS0RS. 


'00 
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SUBJECT:   Taxation  of  Shares  of  Stook 
of  Foreign  Corporation. 

Dear  Sir: 

Xnider  date  of  October  2nd,  1925,  you  wrote  my  predecessor 
In  office,   George  Lull,  Esq..,   aakiing  an  opinion  as  to  the  taxability 
of  shares  of  stock  of  a  Delaware  corporation  \uider  the  following 
ciroumst^aoes. 

FACTS. 

This  Delaware  corporation  is  a  holding  company.     Its 
shares  are  owned  by  residents  of  California,   and  represent  ownership 
of  shares  of  stock  of  a  California  corporation,   all  of  whose  property 
is  sitiiate  within  this   State. 

OPIUIOH. 

The  shares  of  stock  of  the  California  corporation  are  not 
taxable  because  the  property  they  represent  is  taxed  in  this  State 
and  taxation  of  that  stoodc  would  be  double  taxation. 

The  stock  of  the  Delaware  corporation  indirectly  represents 
this  same  property,  but  those  shares  of  stock  are  such  personal 
property  as  was  contemplated  by  the  people  of  this  State  when  on 
November  4th,  1924,  there  was  passed  an  amendment  to  Article  13  of  our 
State  Constitution,  viiich  in  substance  is  to  the  effect  that  such 
shares  of  stoclc,  solvent  credits,  securities,  etc.,  should  be  taxed 
as  personal  property,  and  that  this  tax  shoxild  be  upon  the  basis  of 
seren  per  cent  of  its  value  when  aich  property  had  been  daly  declared 
to  the  proper  assessor. 

The  taxation  of  the  shares  of  stock  of  the  Delaware 
corporation  is  taxation  of  a  separate  piece  of  personal  property 
from  that  of  the  shares  of  stock  of  the  California  corporation  aM 
is  not  double  taxation  such  as  is  prohibited  by  our  State  Constitution. 


Respectfully  yours. 


CITY  ATTORBEY. 


Assessor. 


l^^^ 


^ 
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Apr.  lettx,  1926. 
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Bear  Sirs: 

I  hare  before  me  two  warrants  drawn  on  the  Dubooe 
Tunnel  Fund,   one   for  i^SSO.OO  in  far  or  of  Mr.   Theodore  J.   Savage 
for  le£^l  serrioes  rendered  the  Tax  Collector  and  the  City 
Engineer  in  the  matter  of  the   segregation  of  assessments  relative 
to  Dubooe  Tunnel,   and  one   for  |2500.00  in  far  or  of  General  Fund 
to  oorer  refund  of  that  amount  paid  to  Mr.   Savage  by  order  of 
Board  of  Supervisors  for  legal   servioes  rendered  in  re  Dubooe 
Tunnel. 

The  first  warrant  bears  the  approvcil  of  Mr.   (Jeorge 
Lull,  my  predecessor  in  office,   the   servioes  having  been  rendered 
daring  his  incumbency  as  City  Attorney.     You  ask  as  to  the 
propriety  of  approving  the  payment  of  Mr.   Savage»s  warrant,  and 
the   transferring  of  the  amount  of  the  seeoad  warrant  from  the 
Dubooe  Tunnel  Fund  to  General  Fund. 

As  to  Mr.   savage's  senrioes  to  the  City,  idiile  I 
believe  they  were  not   authorized  by  any  resolution  of  the  Board  of 
Supervisors,   I  have  been  advised  that  the   services  were  rendered 
for  the  purpose  of  straightening  out  soiae  very  serious  difficulties 
lAiioh  had  arisen  in  regard  to  levying  the  assessment  on  the  prop- 
erties covered  by  the  Dubooe  Tunnel  Assessment,   and  that  the  worlc 
was  done  at  the  stiggestion  of  Mr.   Lull ' s  office,    as  well  as  with 
the  approval  of  the   Tax  Collector.     I  have  discussed  with  Mr. 
Savage  the  nature  of  tha  work  and  the  amount  of  time  liaich  it  con- 
soMd,   and  believe  the  charge  to  be  reasonable,  and  therefore 
concur  in  Mr.   Iiull's  approval  of  the  demand. 

As  to  drawing  of  the  amount  fr<»ii  Duboee  Tunnel  Fund  and 
orediting  same  to  General  Fund,   I  believe  such  a  course  to  be  proper, 
as  the  charge  is  for  the  benefit  of  the  tunnel. 

I  herewith  return  the  warrants  mentioned. 

Sincerely  yours. 


\ 


CITY  ATTORFHY. 


To  the  Finance  Committee 

of  the  Board  of  Supervisors. 
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April  i3,1926, 


SUBJSJT:  Interpretation  of  Orphan 
Aid  Act. 


Dear  Sir:- 

I  as  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"Ihe  following  will ,  I   trust,  olearly  set  forth  the 
history  of  a  typical   case  in  which  we  believe   that  the  State 
should  cooperate  with  the  City  and  County  in  the  support  of  the 
person  involved,   data  being  presented   to    the   end   thetnyou  may 
reocnonend  what  action,  under  the  statutes,  you  believe  we  should 
now  tales  to  have  the   State  accord  said  cooperation. 

May  \,  first y   direct  yoxir  attention  to  article  4,   section 
22  of  the  Constitution  of  the  State   of  California  oonceznlng  the 
support  of  RiinAr  orphan,  half -orphan  and  abandoned  children  and 
section  2283  of  the  Political  Code  of  this  State  concerning  the 
amount  of  money  that   the  State  is  to   contribute  to   such  child, 
and   to  suggest  that,  possibly,  you  will  find  in  sections  2286 » 
2287,   2288  and  2289  data  that  will  prove   of  interest  to  you  in 
forming  your  opinion  in  this  matter. 

On  or  about  the  12th   day  of   November ,1925,   I   submitted 
to  Mr.  Boyle  data  concerning  one  Robert  isklers,  bom  in  the 
State  of  California,   on  the   8th  day  of  June,1917,  and  by  order 
of  the  Superior  Court,  City  and  County  of  San  Francisco 
conmitted  to  the  Sonoma  State  Home   for  the  feebleminded  on  the 
9th  day  of   January ,1925. 

The  father  of  said  person,  after  having  resided  in  the 
State  of  California  approximately  38  years  died  at  Modesto, 
Stanislaus  County  on  the  15th  day  of  HoveniJer,1918.      The 
mother  of  this  child,  a  native   of  this   State,   is  now  in  the   Sonoma 
State   Home   for   the  Feebleminded  by  order  of  the  Superior  Co^t 
of  Stanislaus  County,   this   State  where  ere  also  placed  by  order 
•f  Stanislaus  County  her  two  children,   Rugene  and  TCdna.   There 
remains  but  one  child,  a  girl   of  25  years,   employed  as  stenographer 
in  the  City  and  County  of  San  Francisco  at  a  wage   Just  sufficient 
to  permit  her  to  support  herself* 


r^6. 


Ten  will  note*  than*      that  the  boy*  lobertt  Is  under 
tk%  mg0  of  16;  la  a  half-orphan  (md  there  is  no  one   to  whon 
w  Bay  tttni  I'or  support  other  than  the  county  and  state. 

San  Pranoiaoo  Conni^  Is  nov  contributing  the  sum  of  #fSO 
per  month  to  the    itate  Hospital  xor   the  support  of  this  laA 
end  has  so  oontriliuted  sinoe  the   date   of  plaoenent* 

FoUovini^;  my  taking  oror  the  reaponHibllity  of 
•■pairrision  of  the  County  ox   tho  Foehleminded  at  the  State 
Hospital  I  disoorered  not  ozOy  this  bat  aany  other  oiailar 
casoa  in  wbioh  I  beliere  the  state  should  boar  finanelal 
responsibility  as  oonteaaplatod  under  the  C<»uititution  ond 
I  hare   filed  vrith  out  County  Auditor  memorfjida  of  all  auoh 
oasos*  he  submitting  as  a  test  case  to   the   estate  in  proper 
form,  application  for  orphan  aid  in  behalf  of  said  Robert 
SlUkera*  Ifr.  3oyle  now  advlsiug  me  that   the  State  has 
refused  to  Prrunt  -rphon  aid  in  behalf  of  the  lad,  saying 
that  be   is  not  eligible*  they«   however*  not  glring  us  t  eir 
reason  for  ineligibility  except  that  they  are  acting  on  the 
adTioe  of   rhe  Attorney  &enerai. 

The  principle  invoiyed  in  this  matter  was  pressBted 
to  your  predecessor*  ttUr.  Lull*  some  months  ago*  he  adrising 
thnt  it  was  his  opin  on  that  the  county  was  entitled  to 
collect  from  the  state  the  sun  of  #10  per  month  until  the 
person  involved  reaohoA  the  age  of  16  years*     Mr.  Boylo 
also  had  a  sinllar  opinion  from  his  at torney *Ed»ard  Itoran. 
Hay  I  suggest  that  yotur  files  be  referred  to  tor  Mr«Lull*a 
■eaoraaAa  I  haTinggraoaired  no  written  opinion  from  him, 
aaA  that  ICr.  Boyle  be  SMn  for  the  written  opinion  long- 
time ago  seoxired  by  him  fsrom  Mr.  iloran. 

If  you  find  that  £>an  i-ranciaoo  County  appears  to 
be  entitled  to  state  aidn  in  tUf^aid^mLiMfSr  oafOfi. 
win  you  Undly  advisa  what  a  taps  iEouIa  now  be  taxan 
to  foroa  the  i  tete  to  grunt  to  ua  tli&t  wblclx  appaara 

to  ^  oxir  right* 

In  closing, to  say  that  such  cases  have  bean 
•atelttod  1»e  Iv.  Boyle  as  will  malDs  an  inooiao  at  this 

tlaa  of  approxlofitely  ;^6000  a  year  If  wa  win  out." 


If 


(^ 


opinoi. 


B«pil7iiig  to  your  r«o«iit  Inqulxya  it  is  agr  opinion  that  a 

oaanty  is  not  entitled  to  pb^lMat  of  a  '^elala  upon  ths  stats  orphan 
aid  appropriation  for  rsinbarssnsnt  on  ehildrsa  plasst  in  snoh 
Institution  as  tho  iJoasaa  3tats  R< 


Ttf  attention  is  e&llsd  to  sections  2E88  and  8289 
inclTUsiyo  of  the  Political  Code.     I  do  not  find  therein  any  authority 
for   the     (^yzaent  of  3uoh  a     olaia*        The  intention  of  the  people  to 
grant  aid  to  a  ooiuity*  exprsnssd  in  seotlon  SS  of  Article  IT  of  the 
Stats  ColMtitution*  is  that  mioh  aid  shall  "be  girsn  ifhen  the  eotrnty 
is  prrriding  for  the  person  oonoexning  vhon  aid  is  ssnglit  fros  the 
stats  by  the  oounty* 

I  Tho  Political  Cods  seotioes  to  whioh  I  hars  rsfsrrsd 

likeslss  intsxpret  the  pxurpose  of  the  constitutional  proTision  and 
are  ooniinsAt  so  far  as  iheir  reiKbursenent  features  are  ooncemod* 
to  a  case  where  the  ooonty  is  maintaining  the  child. 

In  the  reeeat  case  of  County  of  Los  Angeles  ts*  California » 
64  Onl.ipp*  290 1   the  Court  stated  on  page  £87 1 

"it  was  also  the  duty  of  Los  Angeles  County 
to  provide  I'o^  **--  --pintenanBe  of  its  own  wards 
and  not  to  shl^t  the  liurdsn  upon  the  state  or 
upon  other  counties  of  the  stste  wbOt  following  the 
statntst  had  aads  pzorialon  for  the  support  and 
■aintenancs  of  their  wards." 

And  en  page  239: 

"^d  the  interpretation  whi<di  we  think  should 
be  girsn  by  these  asts»   that  the  sereral  oountiss 
should  bsar  the  burden  of  la&intaining  their  own 
wsiyAs  sent  to  the  Preston  School  of  In(!lnstry»  not 
«aceepAin«^  tho  soa  of  $20  per  nonth  ♦♦*•»♦« 

Undsr  these  ci  r  cms  tone  eSt   the  CitT  n^A  County  of  3an 
Pmasisoo  luis  no  olain* 

Bsspeotfullyf 

Citr  Attorney. 
raOlAIIOI  OFi-'ICEH. 


*  •• 


(^ 


April   21,1926. 
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snBJQCTx  Chlldroa  Brought  Into  the 
;jtAt«  of  California  la 
Yiolation  of  the  Lew* 


aa 


I 


OantloBOQ:^ 

I  am  in  raoeipt  of  your  lettar  of  April  9 •1926 » 
foil ova: 

'*IB  that  the  Stato  of  Califaraia  through  ita  Departsoat 
of  Finance  has  reftised  to  grunt  state  aid   to  oertein  children 
nswed  Coffaro  who*  as  half -orphans,  are  now  heing  supported 
"bj  the  City  and  County  of  osn     rancisoo  and  for  whon  state  aid 
in  my   Jud^ent  should  be  granted,   I  am  xtcm  sulMDitting  all  of  the 
esaential  facts  aa  I   see  them  to   the  end  that  you  aay  adrisa  me 
whether  or  no  you  beliere  these  ehildrea  are,  under  the   laws, 
entitled  to  state  aid. 

In  this  conneotioa  may  I  suggest  tiriat  you  aaa  the 
Politloal  Code,   ;;3eo.2289,  as  aoeaAaA,  statutes  of  19S3,p8sa 
148  with  veoiajL  referenoe  to   the  last  paragraph  of  said  section 
as  it  applies  to   those  who  are  brou^t  into  or  kept  within  this 
state  by  any  person  in  yiolation  of  any  lea  of  the  United  states 
or  of  this  state. 

ThB  three  children  inrolTed  are  Viillian  Coffaro,  boza 
In  Chleage,Ill.   on  r.aroh  14,1912;    Joe  Coffaro,  bora  in  Italy  in 
1912  and  Frank  Coffaro.  born  in  Italy  in  1919. 

The  father  of  these  children  was  iKaisnl co  Coffaro,  born 
in  Italy  end  dying  in  Chioago,Ill.  February  28,1922,  he  having 
%ean  aurdered. 

The  mother  of  these  ehildrea  is  (Iraeia  Scillaoei  Coffaro, 
horn  in  Italy  and  now  living  and  a  resident  of  ^ian  h^ri^nciaco 
sizioe  liay  4  •1922* 

There  is  now  residing  in  or  in  the  neighborhood  of  the 
City  and  County  of  ^an  yranoisao  Frank, Sea*  Jaha  and  Joseph 
Soillaooit  brothers  oi  the  mother  of  these  ohildrea*     ^Then  it 
was  disooTered  by   them  that  their  sister  was  fta  need  due  to 
the  death  of  her  husband  they  advanced  funds  to   their  sister  which 
permitted  her  and  her  three  ohildraa  to  come  to  this  ceanaai^f 
th«y  arriving  here  as  heretofore  stated  in  liiy  4»1922« 

For  two  years  next  foUowing  their  arrival  theae  brothers 
supported  their  sister  end  ehildrea,  having  been  advised  by  this 
of floe  that  neither  state  nor  cotrnty  aid  could  bo  graated  until 
the  mother  had  had  at  least  two  years  residence  in  our  oora  unity. 


t-     47/ 
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TWO  of  the  thr««  ■«&  Inrolred  are  married  and  hacre  families 
of  their  omsi  to  support  and  none  of  thea  Is  a  mam  of  Beans* 

£renttu.lljrt  In  iipx-ll,192i>t   these  children  were  brot^,ht  to 
the  attention  of  the  oonrt.   t^e  natter  being  continued  froa  tine 
to  time  until   January  S8,1926f  fphen  the  children  were  recognised 
V  this  court  ea  entitled  to  ooontj  aid,   the  Little  Chlldres's 
idbd  Sooietar»  this  City*  being  by  ooort  order  authorised  to  draw 
^17.60  per  month  frcm  the  City  tjod  County  of  dan  rranoiaeo  to  meet 
the  need  of  the  three  children  herein  named t  with  the  vncles  John 
and  Joseph  Soillaeoi  direoted  to  pay  |8«60  oer  montli  essh*  with 
FraJdc  Soill&ool  ordered  to  pay  |;7«60  per  month  and  Saa  Selllaooi 
$6*00  per  sionth  toward  the  support  of  these  ohildrsn*  these  orders 
being  still  in  foroe  etnd  effeot. 

The  sereral  sneles  involved,  sfter  having  had  legal  advicof 
refused  to  ooaply  with  the  court's  order  and  after  I  had  ooasulted 
with  the  jDistriot  Attorney  I  came   to   the  oonclnalon  that  these 
Men  might  not  bs  held  responsible  for  the  support  of  these  ohildroB 
although  it  nay  be  that*  presently!  ws  oan  bring  action  against 
them  for  haring  TiOu.ated  the  law  of  this  state  in  bringing  depmdettt 
persons  Into  the  oqmwinity,  although*  quite  frankly*  it  occurs  to 
me  that  this  aotloa  Blf^t  not  lis  bessuss  of  the  leagtii  sf  tims  whisk 
has  eliqpssd  sinoe  the  axriTsl  of  the  persons  in  the  cooBBalty* 

Acting  on  reports  scdimitted  by  me  to  the  Coun^  Auditor 
\m  mads  dsmand  against  the  state   for  reimbursement  in  th     aun  of 
$10  per  montk  for  eaoh  of  these  children  on  the  ground  that  thess 
half -orphans  wsrs  now  being  su^M^'tsd  by  this  cocinnnity. 

The  State  of  California*  through  its  ngent*  !:r8.  Bradsn*  fas* 
refused  to  order  the  aid  requested  on  the  ground  that  thess 
shildrsn  &re  in  this  osiiiiiwl^  in  violation  of  the  law* 


I  will  l»s  grateful  if  yom  will  adviss  ms  of  your  opinion 
in  this  and  in  ease  the  data  submitted  is  not  adequate  I  will 
be  glad  to  r^.y^Vs  ^Jioh  i'urthsr  Inxormation  as  you  dssirs*" 


& 


QPIinOH. 


now 
Ho  oa«  oaVbe  pressouted  crlBiiiLLa.17  for  bringlxig  into  tk« 
i>tattt  of  California  tbe   threo  children  Mentioned  in  t^e  foregoing 
req[Bie0 1. 

ieotioB  801  of  the  Penal  Code  proridee  that  any  prosectition 
for  a  Biodeiaeanor  anst  be  begm  within  one  y:ear  from  the  date 
of  the  CMniaeiOB  of  the  offenee. 

Aot*&614»  3oo*S  proTidea: 

"Erery  peroam*  firm  or  corporation,  or 
the  officers*  agentSt   ser7Fiat3,or  ei^loyeea 
af  any  peraon.   fim  or  corporation*  bringing 
into  or  le&TiBg  within,  or  proenring  the 
briagiag  into  or  the  1  earing  aithin,  or  aiding 
la  the  brin(dng  into  or  the  leaTlng  within, 
of  any  pauper  or  poor  or  indigent  or  inoapaoitated 
or  inooBopstent  peraaa  as  hereinbefcre  mentioned, 
in  any  ooanty  or  city  and  ooait;}'  in  t^e  State  of 
California,  wharalB  saeh  peraon  is  not  lawfully 
settled  or  not  lawfully  residing     as  herein  defined, 
knowing  his  to  be    each  pai9er»poor,  indigent,  or 
inoapaoitated  or  ineompotent  peraon,  ahall  be  gnillgr 
of  a  miadmaanor*'* 

Fram  the  foregoing  it  appears  that  the  Ohildren  were 
brought  lata  the  ;itate  of  California  illegally* 

Seo*  2269,  Part  4  of  the  Political  Code  proridea: 

"¥hat  a  ehild  who  has  not  resided  in  this  state 
for  a  period  of  at  least  two  years  prior  to  the 
aypliaation  for  aid  ahall  not  be  eligible  to  reoeire 
atats  aid  nnleas  suA  child  is  bom  in  this  state; 
proTidad,  farther,  that  no  child  bpzn  without  the 
state  who  is  brought  into  or  kept  within  this  state 
by  any  peraon  in  Tiolation  of  euiy  law  ol   the  United 
States  or  of  this  state   shall  be   eligible  to  reoeire 
atata  aid,  regardless  of  the  l«ngth  of  time  suoh  ohild 
■sy  hare  baan  within  th»  ntate*** 

Headiag  the  foregoing  statutory  p-no^ision  deslinft; 
with  the  briagiag  of  iadigenta  into  the  3tate  of  Cilifomia  in 
oonjunotion  with  the  Poxitioal  Code  section  ny  opinion  is   that  the 
ohildren  i»ntioned  in  the  request  are  not  eligible   to  receire   state 

aid* 

Respectfully, 

PHCBATIOa     OWICSR.  City  ..ttorney 


^d. 
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^  April  26,1926. 


SUBJECT:     LiaMlity  for     ost  of  Extension 

of  Retaining  Wall  at       resont  school* 


GentleiBien:- 

Undor  date  of  the  19th  inst*  you  reqaest  infomstioa 
as  upon  wi^iOB  should  fall  the  oost  of  extending  upward  the 
retaining  wall  at  the  rear  of  the  FremoBt  School  yard*   so  that 
children  at  play  therein  may  be  protected  from  iminent  dangers 
arising  from  a  condition  created  by  adjoining  property  ovsiers 
iB  piling  a  quantity  of  earth  and  rutble  against  a  wooden  fenoe 
placed  on  top  of  the  diviaion  wall  by  the    School  Department. 

OPIFTOir. 

The  only  legal  liability  upon  the  Qltfr  at  the    time  of 
the  excavation  of  the  school  site  for  cons  traction  purposes  was 
that  it  afford  to  the  adjoining  land  a  lateral  and  subjacent 
support  sufficient  to  maintain  such  land  ir  its  natural  state. 
This  obligation  was  satisfied  by  the  City  in  its  erection  and 
maintenance  of  the  retaining  wall  now  in  ou.;s;t5.  cir.*    (3ee«  632 
Ciril  Code). 

Any  piling  of  rubble  or  imposition  of  earth  upon  the 
nataxal   surface  of  the  property  of  the  adjoining  land,  by  the 
owner  of  such  property  to  such  an  extent   that  a  dangerous  conditioni 
is  caused  as  to  proper  enjoyinent   of  the  coterminous  owner's 
property  rights,  is  wrongful  and  the  letter  person  is   entitled  to 
relief  at  Court.     It  ia  nothing  nore  or  less  t|tan  the  maintenanes 
of  a  prirate  nuisance. 

Mayme  Uiller  r.  G.W.]{cClelland,17S  V.W.   910; 
Abrey  r.  Detroit     127  Mick, 374; 
Eutohinson  r.   Schimmelfedcr,40  Fa. 396; 
HolDaight  T.  Denny ,198  Pa.   323. 

I  should  suggest  that  you  notify  all  the  owners  of  the 
adjoining  property  who  hare  riolated  your  rights   to  remove  the  causs 
of  danger  within  a  reasonable   time,   and  upon  refusal  so  ,      to  de 
proper  legal  steps  be  taken  in  order  to  abate  the   nnisanbe. 

You  will  appreciate  that  the  condition  can  be  cured  by  thoB 
either  by  grading  their  land  so   that  it  will  not  fall  over  the 
retaining  wall  as  originally  c  cms  true  ted ,   or  by  their  extending  the 
present  wall  so  as  to  share  up  the  artificial  land  level. 

c  Hespectfully, 

BOAHD  OP  SDtJCATIOir.  City  Attorney.  ^       48 


< 
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Apr.   26th,    1986. 


SUBJECT:     T&3catlon  of  Railroad  Bozids* 


Dear  Sir: 

Tour  re 01)0 St  for  an  opinion  dated  April  17th,  1926,  with 
regard  to  lAktther  the  boads  of  the  southern  Paolfio  end  weatara  ?aolflo 
Rallroada  are  sahjeot  to  taxation,  was  areealved  hy  na  In  dae  ootirae* 

OPIHIOII. 

Saithar  Saotlon  3627  nor  3617  of  thB  folitlaal  Coda,  aa 
amended  l?aroh  20,  1925,  have  any  bearing,   for  the  reaaon  that  Saotlon 
3627  Polltloal  Coda  haa  no  eonnaotlon  nhataoeTor  with  tbe   aibjaet,   and 
for  the  farther  reaaon  that  Saatlon  3617  of  the  Polltloal  Coda  haa  been 
properly  deolared  to  be  xuaoonatltutlonal  aa  an  attaoipt  on  the  part  of 
the  lagialature  to  uaiurp  the  pewera  of  tha  oonatltntlen.     in  the 
abaanaa  of  Seotlon  4,  Artlala  XIII  of  the  State  Conatltution  vAiloh  waa 
repealed  In  1910,   Seotlon  3617  Polltloal  Coda,  part  1,  oan  be  of  no 
effeot. 


"Tonohing  this  statute  It  need  only  be  aald 
that.  If  tha  eonatitutian  did  not  raqnire  the  taxa- 
tion of  the  bonds  of  railroad  and  other  quasi  publlo 
eorporationa,   the  aawnliiiHilt  In  q.ue8tlon  was  wholly 
wnaaaaaary;     and  If  the  eonstltutlon  did  require 
siutti  benda  to  be  taxed,   it  waa  not  In  tjbs  power  of 
tha  Leglalatiure  to  exmpt  than." 

KACKAT  Ta.   SIS  FRASOI  SCO , 

113  Cal.  392. 


A  reading  of  the  deolalon  of  ths  aaae  oourt  In  OSRHAHIA 
TRT7ST  CO.  Ts.   SAl  FRANCISOO,  128  Cal.  589,  at  first  blush  might  oausa  a 
different  oonolualon,  but  Sao.  4,  Art.  XIII,   as  It  ttaen  read,  has  slnoe 
been  repealed. 

Therefore,   the  only  possible  manner  by  vfeloh  railroad  bonds 


*. 
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8uoh  as  the  foregelag  1^7  booome  exBaq>t  frcm  taxation  is  uaAsr  aaA  by 
virtue  of  Article  ZIII,  Section  1  of  the  Constitution  of  the  State  of 
California,   which   states: 

"prorided.   that  a  BortsMCO*  deed  of  trost,  contract, 
or  other  ohligaiion  ^7  whifth  a  deht  is  secured  irtien  land 
is  pledged  as  security  fer  the  payaent  thereof,  together 
wii£  tlM  Money  represented  hy  such  deht,   sliall  not  he 
eensldered  property  sublet  to  taxation;" 

This  oonstitutional  prorision  deflnis  the  tezn  property; 
hease  supersedes  see.  3617,  pairt  One,   of  the  Political  Code  vhieh 
atteiqpts  to  define  property  aM  to  exMipt  the  honds  of  railroad  or  quasi 
public  corporations. 

It  is  aQT  opinion  lAiat  liien  a  railroad  bond  is  seeursA 
by  proparty  situated  entirely  within  thE;  State  of  California,  and  if  the 
Talus  of  the  lax^  eqaals  the  Talus  of  all  the  bonds  of  a  particular 
issoe,   the  bonds  would  not  be  taxable.     A  tax  on  the  bonds  wotad  be 
double  taxatimoi.     Where,  however,  the  Talue   of  the  land  Is  less  than 
tbB  value  of  a  XL  of  the  bonis,  then  the  difference  in  value  should  be 
asoertalnsd*     The  bonds  are  not  taxable  if  there  is  sufficient  land 
plsdi^d  as  seenrity  for  the  paynent  thereof  witMn  the   State,   since  tits 
land  itself  would  be  taxed,  but  if  there  is  not  SELfficienfe  land  and  the 
amount  of  the  bond  issue  exseeds  the   land  pledged  thorefor  within  the 
State  of  California,   then  the  taxable  aaount  of  th.e  bonds  is  that 
peroestsfli  of  the  entire  bond  issue  over  and  above  the  value  of  the  land 
within  this  State. 

(SRIUVIA  XRUST  00.  VS.  SitB  FRASCISCO,      Supra. 
BSIATS  OF  FAIR*  128  Cal.   607. 


Reapeotfully  jrours. 


CITTATTORHET. 


lessor. 


37 
April  29th,   19 E6. 


SUBJECT:      In  re  Motion  to  Reconsider  Or4inane« 

on  Final  Passage,   and  Time  for  Reoonsideration. 


Dear  Sir: 

I  hare  received  jTran  jour  off  is  e  Resolution  No.  25538 
(Sew  Series)  adopted  hy  the  Board  of  Supervisors  on  April  19th, 
1926,  regarding  vhieh  you  ask  the  following  auestions: 

(a).  Was  said  resolution  suhject  to  a  motion  to  reconsider 
on  final  passage. 

(b}«  If  so,  «as  it  mandatory  on  the  Board  to  dispose  of  said 
motion  to  reconsider  at  its  next  regular  meeting,  immediately 
succeeding  the  one  at  ^ich  notice  to  reconsider  was  given. 

OPIBIOH. 

(a).     I  find  nothing  in  the   Charter  which  prerents  the 
reoonsideration  of  any  ordinance  or  resolution  of  the  Board  of 
Superrisors  either  on  passage  to  print  or  on  final  passage.     In 
fact,   a  motion  to  reconsider  on  passage  to  print,   would  accomplish 
only  delay,   for  even  lirlthout  the  motion  the  raatter  must  be  reheard 
on  final  passage.     Rule  No.  12  of  the  rules  of  order  of  the  Board, 
provides  for  the  reconsideration  of  any  motion  whctiier  carried  or 
lost,   and  I  am  of  the   opinion  that  this  rule   is  sufficiently  broad 
to  cover  a  motion  to  finally  pass. 


(h).     The   above  mentioned  rule  provides  as  follows; 


only  ioandate  being  that  the  motion  shall  not  be  acted  upon  until  the 
next  meeting,    I   am  of   the   opinion  that  it  is  not  compulsory  on  the 
Board  to  vote   on  the  motion  to  reconsider  at  the  meeting  next 
succeeding  the   one  at  indaich  notice   to  reconsider  may  have   been  given, 
and  if  the  Board  desired  to  oontinae   the  hearing  of  the  motion,    it 
had  the   power  to  do    so,   provided,    of  course,   that  there  was  no 
particiHar  time  limitation  fixed  for  the  passing  of   the  partictilar 
ordinance  or  resolution.  _ 

I 
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You  are  therefore  adTlsed  that  the  resolution 
nentloiwd.  was  su\>jeot  to  a  motion  to  reconsider,   and  that  the 
reoonslderatlon  at  the  second  meeting  after  the  notice  was  glyen 
vas  legal.     I  ma;y  add  that  the   Journal  of  the  Board  of  Supervisors 
shows  that  the  motion  to  reconsider  was  on  April  12th  duly 
continued  to  April  19th. 

I  herewith  return  the  resolution  submitted* 


Sincerely  yours, 


CITY  ATTORESY. 


\       To  His  Honor  The  Mayor, 


£>*i;ii. 


^ 


.fro 


April  29,1926. 


Ur»   John  B.  Badaraooo* 
Board  of  Jupervl^ora, 
Clt^'    Kail. 


Dear  3ir:~ 

You  requested  me  to  advise  you  if  the  Max^et 
Street  Hallway  Company  could  be  compelled  to  keep  in  repair 
the  portions  of  the   streets  occt?)ied  by  it. 

Section  498  of  the  Civil  code  provides   that  in 
addition  to   the  restrictions  set  forth  in  the  franchise  granted 
the  :%ailvay  Company  a  strict  oomplianoe  with  conditions 
enumerated  was  ic^osed  on  the  Company.     Until  1921,   tho   aecund 
condition  set  out  under  Section  496  read  as  follows: 

"Second.     To  plank,  pave,   or  meoadunize  the 
entire  length  of  the  street,  used  by  their 
track,  between  the  rails,   and  for  teo  feet 
on  each  side  thereof,  and  between  the   tracks, 
if  there  be  more   than  one,  and  to  keep   the  same 
constantly  in  repair,  flush  with  the  streets 
and  with  good  crossings." 

In  1921  the  section  quoted  was  repealed/    However* 
an  examination  of  the  franchise^  granted  the  individuals  and 
the  companies,  which  were  later  transferred  to  tho  L'arket  street 
Railway  have  set  forth  in  the   franchise  the  language   similar 
to   the  following: 

"She  grantee  operating  under  this  franchise 
shall  be  required  to  pave  the  space  between 
the  rails  and  for  two   feet  each  side  thereof, 
and  between  the   tracks  if   there  be  more   than 
one,  upon  the  streets  whereon  said   tracks  are 
to  be  laid,  and  to  keep   the  same  in  good  con- 
dition and  repair  under  the  supervision  and  to 
the  satisfaction  of  tho  Board  of  Public  v.orks 
of   the  city  and  county." 

The  language  last  quoted  has  not  been  anployed  in 
all  of  the  franchises   that  were  granted  as  some  of  them  state 
that  the  franchises  are  given  under  the  terms  provided  for  in 
the  franchise  and   "upon  such  terms,   conditions  and  restrictions 
as  are  now  or  may  be  hereafter  imposed  by  the  laws  of  the  State 
of  California,  espeoifilly  as  prescribed  in  seotionfl498,500,  502 
and  503  of   the  Civil  Code  of  this  state."  ^_ 


^ 
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As  the  second  section  of  Section  496  of  the  Civil 
Codt  was  in  effect  at  the  tine  the  franchisos  were  granted 
the  mera  repealing  of  this  section  does  not  relieve  the 
Market  Street  Hallway  of  its  liabHilsr  to  keep  '^constantly 
in  repair"  the  street  between  the  rails  and  for  two  feet  on 
each  side  thereof. 

In  the  event  the  L'.aiJcet  Street  Railway  Company 
fails  to  make  repairs  after  hnvin^  been  requested  to  do  so* 
I  believe  yon  would  be  justified  in  ordering  the  work  done 
and  recovering  free  the  Market  Street  Hallway  for  the  cost 
of  the  work. 

Yours  truly. 


City  Attorney 


^ 


^3 
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for  <.rtialMi  JtoXiA  fmw 


Z  as  lit  reooipt  of  e  IstUr  «Bd«r  date  of  iLpril  SS* 
inft*  fr«i  tli«  o«or»Uir7  of  yoar  Bo&rA  la  whlcfe  »  iro^tsoot  is 
■»4o  tiMt  aa  Qpifilon  be  £;!▼•&  o«  to  the  Xicbilitg'  of  yo&r  £ooxA 
Aoald  artioloo  )>•  atoIoB  £r«i  otooklng  parool  o«:blfiot»  wfaioh  o 
tXrm  la  litis  Cit?  dooiroo  to  InotoXl  at  Tariooua  loooUojio  ooAor 
yoar  Jarlo^llotloB. 

AttoolMd  to  7oar  ooorot&xy'a  lettor  la  •  oop^  of  tko 
a^roweBt  «ltl«to  Imm  boea  aotalttta  to  jov  by  tbo  flai  doalrlng  to 
iBOtall  tho  obookiac  o^laato* 

0?XSIOV. 

A  Tory  oerloas  quootlon  prooonta  itaolf*  In  c^  oplaloa 
if  yon  outer  into  tlio  pxopotiod  agro«»at  for  tbo  IxiotftlUiie  of  tko 
obooidBg  oablnota*       1%ere  is  no  dcnbt  »£  to  the  liability  of  tho 
fizs  IttotalUas  tbe  oablneta    wboro  loao*  flro  or  tboft  can  b4» 
alMoa  ao  a  roaolt  of  tbolr  oturolooonaaa  or  n•jgXi^lir.«^»  tatA  I  «■ 
iaoliaod  to  b«ii«ro  that  ^oar  Boart  will  bo  aidbjootod  to  •  Ul« 
llabllitgr  &a  a  Joint    Tontoro  If  yom  ontor  Into  tbo  acroa«oat« 
It  io  aloo  quo04iOBabIo  oo  to  vbo^ior  or  aot  bjr  oatorlag  lato 
tko  agro— ant  ymi  do  ae  ^  Tlrtao  of  /oar  eovomaoatal  or  propriotoqr 


If.  boiforor*  yoa  do  dooldo  to  oator  lato  tbo  pr^io* 
•Itloa  oa  offorod*  I  woold  advloo  you  to  doi»ad  o  boad  of  a  oaffi- 
oloat  aaooat  to  protoot  yoa  l«i  oooa  rl  aa;^  or  all  Uabllltloa;  tbo 
to  xaa  darias  tbo  llfo  of  Cbo  agroaaaat» 


I  rotam  borov7ltb  to  yoa  tbo  a«TO«aoat  wblob  wao 
attaohod  to  /oar  oooretox/'s  lottor. 

Sa:tp(»otfaUji» 

Clt/  /vttomo/* 

BOAJC)  Of  ruK  cQBiiXj^iiionaa* 

'i.  «  »h.^ 


If&y  11,1926. 


SUBJECT:    ELIPLOYESS   OF  BOA 
OF  EDUCATIOH. 


lumbers  :• 


Recently  you  transmitted  to  me  an  inq.uiry  as  to  the  right 
of  the  Board  of  Jducation  to  appoint  secretaries  to  principals  of 
high  schools  in  our  City  and  G'oxmty  and  accompanied  this  cominunica- 
tion  with  an  opinion  from  attoi-ney  General  ,.e"bh  denying  the  right 
of  school  trustees  to  appoint  a  secretary  to  the  principals  of  high 
schools* 

OPINION. 

This  matter  was  taken  up  "by  me  with  the  Department  of 
Education  and  I  am  informed  that  no  secretaries  are  appointed 
to  principals  of  any  schools  in  the  City  and  County  of  £an  Francisco 
"but  that  stenographers  are  sometimes  assigned  to  work  in  particular 
schools  and  I  am  further  informed  that  this  is  done  to  eacpedite  the 
carrying  on  of  the  duties  of  the  30f^.rd  of  Jducation. 

No  direct  warrant  Is  contained  either  in  the  state  law 
or  the  Charter  for  the  appointment  of  secretaries  to  principals 
"but  Chap. Ill,  /j?t.VII  of  our  Charter  gives  the  Board  of  Jducation 
the  right" to  employ  such  teachers  and  persons  as  may  he  necessary 
to  carry  Into  effect  Its  powers  and  duties"  and  also  specifies  how 
and  when  such  persons  shall  be  paid  and  from  what  fond  their  salaries 
shall  be  drawn. 

I  am  further  informed  that  no  money  derived  from  the 
State  Is  allocated  toward  the  payment  of  such  employees;  that 
the  State  really  does  not  pay  one-half  of  the  salaries  of  teachers 
alone  and  that  the  funds  of  the  City  and  County  are  used  exclusively 
In  the  payment  of  these  stenographers  as  employees  of  the  Board  of 
Education  auid  it  is  my  opinion  that  the  Board  of  Jducation  has  the 
right  to  designate  what  duties  such  stenographers  shall  perforin  and 
where  they  shall  be  stationed. 

Respectfully, 


City  Attorney. 


BCiRD  OF  jSDUCATION. 


54. 


May  12th,  1926. 


% 


SUBJECT:  LlaTaility  for  Lioen.se  Tax  of 

Persons  Repairing  Automobile  Cylinders. 

Dear  Sir: 

I  am  in  receipt   of  yours  of  the  27th  xiltimo,   requesting 
an  interpretation  of  Section  75,  Ordinance  6132   (New  Series)    as 
amended  Oct.   1,  1925,   particularly  in  reference  to  the  problem 
outlined  in  the  above  mentioned  letter,  which  you  present  as  follows: 

"How  comes  "Mr.   A"  who  in  his  manufacturing  plant 
does  considerable  reboring  or  regrinding  of  cylinders 
of  used  automobiles,  iiyhen   these  cylinders  are  refusing 
to  properly  function.     The  cylinders  are  taJcen  out  of 
the  auto  by  "Mr.   B."  and  delivered  to  "Mr.   A"   to  rebore 
or  regrind.     Mr.  A  contends  that  this  is  not  repairing 
metal  parts  of  automobiles  and  we  insist  that  it  is." 

OPUflOH. 


"Section  75.     Eveiy  person,  firm  or  corporation 
engaged  in  the  business  of  automobile  repairing  and 
limiting  the  service  to  any  one  of  the  following 
branches  of  repair  work  shall  pay  a  license  fee  as 
follows:****** 

For  installing,  adjusting  or  repairing  any 
of  the  metal  parts  of  used  automobiles   or  other 
vehicles    (except  fenders,    radiators  or  windshields) 
twelre  dollars  and  fifty  cents  per  quarter." 

H  The  deteimination  of  the  instant  question  depends 

upon  whether  or  not  the  person,  Mr.    "A"   is   engaged  in  the  business 
of  automobile  repairing,   or  is  pursuing  an  engagement  ifhloE. 
incidentally  applies  to  one  of  the  enumerated  branches  of  the  auto- 
mobile repairing  departments,  but  whose  chief  line   of  endeavor  is 
some  tiling  far  removed  from  the    realm  of  the  motor  vehicle. 

This  doctrine  was  vqt^  clearly  enunciated  in  the   case 
of  MERCED  COUHTY  v.  HEIM  &  KOLAN,   reported  in  volume   102   Gal.   159, 
where  at  page  164  the   court  says: 

"The  ri^t  to   demaM  a  license  tax  as   the 
condition  of  engaging  in  any  business  within  the 


^^^^ 
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cotmty,  ittttst  be  expressly  ccaaf erred  upon  the  county, 
and   the  right  to   impose  a  tax  upon  a  "husiness"  will 
not  authorize  imposing  a  tax  upon  the  indiyidual 
acts  connected  with  such  business,  nor  can  a  license 
tajc  required  for  one  business  be  demanded,   for  any 
act  or  business  not  specified  in  the  ordinance 
providing  for  such  taxes." 

and  at  page  167,  t^e  court  continues: 

"A  single  act  does  not  constitute  a  business,  and 
nAien  a  sale  is  but  an  incident  in,   or  the  final  act 
of,  another  business,   it  cannot  be  said  to  be  the 
business  vdiich  is  carried  on  and  transacted." 

From  the  language  used  in  your  oommonication,   it 
indicates  that  Yac*   "A"  is   engaged  in  a  manufacturing  business  and 
as  an  incidence  of  such  occupation  he  performs  certain  labor  about 
cylinders  of  \ised  automobiles.     In  other  words,  his  direct  engage- 
ment is  something  other  than  the  repairing  of  metal  parts  of  used 
antomobiles. 

To  conclude  the  argument,   I  might  suggest  this 
thou^t:     Does  the  fact  that  a  glazier  making  repairs  to  a  broken 
glass  taken  from  the  body  of  an  inclosed  car,  mals   such  person 
liable  for  the  tax  paid  by  persons  repairing  the  bodies  of  used 
automobiles?     To  answer  in  the  affirmative  would  extend  the 
Interpretation  of  tax  ordinances  to  an  ■unwarrantable  degree, 
particularly  in  view  of  the  law  viiich  provides  that  tax  provisions 
must  be  strictly  construed. 

I,   therefore,  must  answer  your  inq.uiry  in  the 
negative,  and  state  that  llr,    "A"   is  not  taxable  xmder  the  section 
outlined. 

Respectfully  submitted, 


CITY  ATTOiOJEar. 
Tax  Collector. 


my  14  th,  1926. 


SUB/BCT:  Accident  Oceurzlng  on  Line  of 
California  Street  Hailroad* 

Dear  Sirs: 

Your  re^UBSt  fotr  an  opinion,  dated  May  Uth,  1926, 
to  be  given  to  the  i^blic  Utilities  Committee  of  the  Board  of 
Superrisors  was  reeeived  in  due  coxirse,  as  follows  t 

Rei^uest. 

"Tour  attention  is  oalled  to  the  following 
Besolutlon  adopted  by  the  Board  of  3uperrisora  on 
motion  of  Supervisor  Shannon: 

SSSRSAS,  a  rtTy  serious  accident  oeourred 
on  the  California  Street   L^ilroad  on  Friday,  Msy  7, 
1926,  resulting  in  the  injury  of  a  lar^  nusiber  of 
persons,  some  seriously  if  not  fatally,  and  causing 
■aoh  property  damaipt;  and 

«H5S£AS,  The  publie  interest  requires  that 
steps  be  takon  to  devise  ^^ys  and  means  to  prevent 
a  reourrenoe  of  sutdi  an  accident  in  the  future; 
therefore  be  it 

RESOLVi:]),  That  the  City  Attcmegr  be  requested 
to  report  to  the  inxblic  Utilities  Ccwsnittee  as  soon 
as  possible  «faat  public  official  or  body  would  have 
jurisdiction  and  authority  to  maks  sn  investi^gation 
as  to  the  cause  of  the  aeeidemt,  partioularly  wit^ 
a  view  to  deterraining  if  it  was  due  to  faulty  equip- 
iMnt;  and  be  it 

STHBEHSR  RBSOLTBH},   m&t  the  City  Attoznoy  be 
requested  to  advise   the   coamtittee  if  there  is  any 
provisicox  or  requirement  of  law  for  the   inspeotion 
of  the  equipment  of  street  railway  oompani^  and  if 
not  to  reooamend  the  proper  procedure  for  providing 
for  such  inspeotion  as  a  safeguard  to   the  truveliai; 
f^blio*" 


£• 


QglHIOH* 

Section  369&  of  tho  Poaal  CofLe  provides: 

"Axiy  person,  coBqtany,  or  coxpoxation,  opexfttlsjp 
oars  on  the  streets  of  cities  or  toims,  or  on  the 
oeoaty  rcmde  within  the  st&te,  for  the  oonrograsMe  of 
paseengejgs,  propelled  by  nsans  of  wire  ropes  attacdied 
to  staticmary  engines,  or  by  electricity  or  compress^ 
air,  idio  runs,  opszstss  or  uses  any  ear  or  disaaqr, 
lULless  eaeh  <ajf  aaft  ft«Bngr»  vSxile  in  use,  is  fitted 
with  a  hrake  capable  of  bzin^ix^  auoh  oar  to  a  atop 
within  a  reasMUtble  distance,  and  a  suitable  fonder, 
or  appllttsee  placed  in  front  or  iittaohed  to  the  tzuolai 
of  suoh  toASiy  or  oar,  for  the  purpose  of  removing  and 
olearing  obstruotioais  from  tho  tzaek,  and  preventing 
say  obstacles,  obstructions,  or  person  on  the  track 
tW9m  getting  xuider  suoh  dusujoy  or  car,  and  rwaoving  the 
M«s  out  Of  danger,  and  out  o£  the  way  of  aaoh  dUBBqr 
or  ear.  Is  guilty  of  a  alsdwaeanor*" 

Dhder  said  by  virtue  of  this  Penal  Cade  Section,  a 
warrant  csoy  be  sworn  to  by  any  person  vdio  desires  to  do  so, 
ohaxgia^s  say  person,  oaapsBy  or  carporation  tbioh  has  not  fitted 
its  oaxs  with  a  bralce  c&pi^e  of  bringing  the  cars  to  a  stop 
within  a  rMisonable  distance.       It  is  then  the  duty  of  the  Police 
Departoent  to  aaka  the  necessazy  arrest,  and  the  duty  of  the 
Pistxiet  Attorney  to  prosecute  the  case* 

The  fran<^ise  glvon  by  the  City  and  County  of  San 
FnoMisoo  for  the  operation  of  the  Califoxnia  Street  Road,  page  U, 
Book  of  Franchises,  ^eeticm  6,  provides  in  part: 

"!Eho  ears  shall  be  of  the  nost  approred  pattern 
for  tlie  e<mfort  and  conveaiience  of  pass^ogors,  aM 
ibAll  be  provided  with  sufflei«at  brakes  and  other 
Beans  of  stopping  the  ssae  iriten  required." 

A  aioaieipal  fvanshise.  while  a  privilege,  is  in 
effect  nothing  aore  than  ec  &gre«B«Qt  between  a  city  and  a  pexson 
or  oorporation,  giving  the  obt&izier  of  the  franchise  the  ri^t  to 
do  a  certain  t^ing.     If  the  franchise  holder  substantially  violates 
the  agre«Bent,   the  franchise  can  be  revoked.     Several  isolated 
violations  woxUd  not,  however,  be  saifficient  to  revoke  a  franchise. 

¥l»i  Police  Departiaent,  therefore,  could  ctake  an 
investigation  of  this  accident  to  asoert&in  nhsther  or  not  the  Penal 
Code  section  aforesaid  had  beoi  violated;     or  the  Board  of 


s. 


Superriaors  oould  theneelvt*  make  aa  iisTttsti^tiou  to  determln« 
iii«tli«r  or  not  the  terras  of  the  frsnohlse  had  been  violated,  axtd 
by  80  doiog  asoertain  mhe^er  faulty  eq,iilpo»nt  was  belxig  lisad* 

There  la  at  present  no  provision  for  the  regular 
inapeotion  of  the  eoLUipnimt  of  street  railmgr  ocaspenies.     !Ehe 
Board  of  Superrisors,  by  rirtiM  of  Artlole  XI,  Seoticm  11,  of  the 
State  Constitution,  has  the  power  to  pass  an  ordinance  in  the  City 
cud  County  of  San  Francisoo  for  the  ezaiaination  and  inspeotion  of 
the  e^uipaBoi  at  street  xailirays*     Since  Article  V,  Section  9, 
part  1,  of  the  Mdd  Charter  prorides  that  the  Board  of  iA;iblie 
Works  ^iuill  have  chai;^,  superintendence  and  control  voider  axoh 
ordlxuucuKM  as  nay  txcm  tiae  to  tiae  be  a&osted  by  the  Stperrisors 
ooneeaaiBiT  t^e  natter  of  the  use  of  all  p«^llo  hi^vays,  streets, 
aTsnues,  lanes,  alleys,  plaees,  cotorts,   roads  und  boulevards,  the 
BoftzA  of  Supervisors  might  pass  aa  ordinanHie  providing  Tor  the 
vsjSttlar  in^^otion  and   enonlnatioa  by  the  Board  of  i*ublic  </orJc8 
of  the  equipiaent  of  street  cars  operating  within  the  confines  of 
tike  oity* 


lospeot fully  yours. 


Gijy  ATTomsr* 


Board  of  ^pervlsors. 
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Meor  15th,  1926. 


SUBJECT:  In  re  Rl^t  to  Cancel  Order  Postponing 
Hearing  on  Toll  Bridge  Franchise. 

Dear  Sirs: 

I  have  before  me  the  ing.uiry  made  by  you  at  your 
meeting  of  May  10th,  herein  you  aslc  to  be  advised  as  to  the  ri^t 
of  the  Board  to  set  aside  an  order  continuing  the  hearing  of  the 
applications  for  certain  toll  bridge  franchises. 

OPINION. 


I  have  not  before  me  the  applications  for  these 
franchises,  but  pres'ime  that  they  are  made  pursuant  to  the  pro- 
visions of  Chapter  IV  of  l-itle  VI  of  the  Political  Code  of 
California.  Section  2870  of  the  Political  Code  provides: 

"Eveiy  applicant  for  authority  to  construct 
a  toll  bridge,  must  publish  a  notice  in  at  least  one 
newspaper  in  each  county  in  «iiich  the  bridge  or  any 
part  of  it  is  to  be,  or  if  no  paper  is  published 
therein,  in  an  adjoining  county,  once  a  weeJc  for  six 
successive  weeks,  specifying  the  location,  the  length 
and  breadth  of  the  bridge,  and  the  time  at  which  the 
application  hereinafter  req.uired  will  be  made.  " 

The  Supreme  Court  of  this  State,  in  l^e  case  of 
(JALVHT  vs.  BOARD  OF  SUPERVISORS  OF  COMIRA  COSTA  GOUKTY,  reported  in 
Vol.  235  of  Pac.  Rep.  at  page  450,  holds  that  the  compliance  with 
the  provisions  of  this  section  is  mandatory  upon  the  Board. 

Section  2871  of  the  Political  Code  provides  that  on 
the  hearing  any  person  may  appear  and  be  heaid.  regarding  the  granting 
of  the  franchise,  and  that  the  Board  may  adjourn  the  hearing  from 
time  to  time.  Tae   purpose  of  fixing  a  definite  time  and  place  for 
the  hearing  is  for  the  purpose  of  advising  all  interested  parties 
vhen  the  Board  will  hear  the  application,  to  the  end  that  those 
interested  may  be  present  and  present  their  arguments  for  or  against 
the  granting  of  the  application. 
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If  the  hearing  is  adjourned,   those  interested  have  the 
right  to  rely  upon  the  orier  of  adjournment  as  an  indication  that 
the  matter  will  not  be  heard  until  the  date  fixed  by  the   order 
adjouxsiing  the  hearing,  and   ^ould  the  order  of  adjournment  be  set 
aside,  those  interested  oould  well  complain  that  they  had  not  the 
opportunity  to  be  heard,  and  any  order  made  by  the  Board  on  any 
date  prior  to  the  date  of  the  adjourned  hearing,  would  in  my 
oplziion  invalidate  the  proceedings  leading  to   the   granting  or 
denying  of  the  franchise. 

You  are  therefore  advised  that  the  Boari  having 
adjourned  the  hearing  of  the  applications  for  the  franchises  to 
a  definite  date,   it  has  not  the  pov/er  to  set  aside  that  order  and 
hear  said  applications  at  an  earlier  date* 


Respectfully  yours, 


CITT  ATTOKKSY. 


Boa  Id  of  Supervisors* 


Hay  20th,  1926. 


SUBJECT:  In  re  Appointment  and  Salaries  of 

Battalion  Chiefs  In  San  Franolsoo  Fire  Department. 

Dear  Sirs: 

I  hare  before  me  your  letter  of  Inqxilry  -unler  this 
date  as  follows: 

"The  Board  of  Supervisors  have  luxder  con- 
sideration the  Budget  for  the  forthcoming  year 
and  wishes  an  Immediate  reply  to  the  following 
g.uerl  es : 

Has  the  Board  of  Fire  Commissioners  the 
authority  to  appoint  Battalion  Chiefs  In  excess 
of  the  nxuaber  allowed  hy  amount  of  money  appro- 
priated In  the  Budget, 

And  If  the  number  of  Battalion  Chiefs  Is 
Increased  during  the  fiscal  year  Is  the  Board  of 
Supervisors  required  to  appropriate  for  the  addi- 
tional Chiefs  In  the  succeedlzig  Budget? 

Also,  Is  It  required  that  Fire  Commissioners 
before  appointing  additional  Battalion  Chiefs  dur- 
ing the  fiscal  year  obtain  the  approval  of  the 
Board  of  Supervisors?  " 

OPISIOH. 

Section  1  of  Chapter  IV  of  Article  U.   of  the  Charter 
provides  that  the  number  of  Battalion  Chiefs  shall  be  determined 
by  the  Board  of  Fire  Commissioners.  The  language  contained  in 
this  Section,  in  my  opinion  gives  to  the  Board  of  Fire  Conaaiss loners 
the  right  to  appoint  euoh  a  number  of  Battalion  Chiefs  as  they  shall 
deem  necessary  for  the  proper  functioning  of  the  Departnent. 

Section  li-  of  Cha]^ter  7III  of  the  same  Article  fixes 
the  salaries  of  all  officers  and  members  of  the  Departaent, 
including  Battalion  Chiefs. 
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!Phe  Appellate  Co\irt  of  this  State  has  held  that  a 
regtaarly  appointed  member  of  the  Fire  Department  is  an  officer. 

"Where  a  puhlie  office  is  created  and  the  compensa- 
tion to  be  paid  for  services  rendered  by  the  inotuoabent 
thereof  is  to  be  fixed  by  public  body,  upon  failure  of 
such  body  to  act  therein,  it  may  be  compelled  to  do  so 
by  mandamus." 

See  MeQUILIIEr  on  Monicipal  Corporations,  Section  516. 

(Chis  text  is  borne  out  by  the  decisions  of  many  of  the 
Supreme  Coxirts  of  the  country,  and  practically  means  that  where  a 
public  office  is  legally  created,  it  is  incumbent  upon  the  salary- 
fixing^  body,  or  upon  the  body  that  appropriates  the  funds  for  salary, 
to  provide  for  the  payment  of  that  salary.  In  the  instant  case, 
the  salary  of  Battalion  Chief  is  fixed  by  Charter,  and  the  appoint- 
ment having  been  legally  made  by  the  Board  of  Fire  Commissioners 
as  is  provided  in  the  Charter.  I  am  of  the  opinion  that  those 
already  appointed  are  officers  in  the  Department,  and  that  it  is 
incumtent  upon  the  Board  to  provide  for  their  compensation* 

Am   to  the  second  inquiry  made  in  your  letter  as  to  the 
necessity  of  the  Board  of  Supervisors  m&lring  provision  for  the 
salaries  of  officials  in  the  fire  Department  appointing  during  the 
past  year,  I  will  state  that  I  thiixk  this  (question  is  sufficiently 
answered  in  my  answer  to  your  first  inq.uiry» 

As  to  the  third  inquiry  in  your  letter,  I  am  of  the 
opinion  that  after  your  aTm\m1  budget  is  made  up  and  passed  by  the 
Board,  that  if  the  Board  of  Fire  Commissioners  attempted  to  make 
the  appointment  of  additional  offieials  in  their  Department,  that 
they  woxild  have  to  serve  without  corapensation,  unless  provision  for 
their  payment  was  made  by  your  Board, 

I  do  not  wish  to  be  understood  by  this  opinion  that  it  lies 
within  the  power  of  the  Fire  Commission  to  appoint  members  of  the 
Department  generally  without  limit  v/ithout  the  Board  of  Supervisors 
making  appropriation  for  the  payment  of  their  salaries »  and  this 
opinion  is  limited  merely  to  the  right  of  the  Fire  Commission  to 
appoint  Assistant  and  Battalion  Chiefs,  as  Section  1,  of  Chapter  IT, 
of  Article  II  gives  to  the  Commission  discretionary  powers  as  to  the 
appointment  of  Assistant  and  Battalion  Chiefs,  aM  not  to  any  other 
official. 

Very  truly  yours, 

CITY  ATTORNEY. 
Board,  of  Supervisors. 
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Kay  2l8t,  1926. 


SUBJECT:  In  re  Assesnaent  of  Stocks  and  Bonds. 


])«&r  Sir: 

I  «ia  in  receipt  of  your  letter  in  whiclx  you  ask  if  it 
is  permissible  for  you  to  assess  stocks  and  bonds  without  specifically 
enumerating  thea  and  their  character  in  the  declaration  to  be  made 
by  the  taxpayer,  and  to  return  to  the  taacpayer  any  list  of  said 
stocks  or  bonds  after  the  same  has  been  submitted  to  you  for  the 
purpose  of  maJdng  your  assessment  at^ainst  the  partlcTilar  taacpayer. 

OPHriOH, 


Section  S6£9  of  the  Political  Code  provides  as  follows: 

"The  Assessor  must  exact  from  each  person  a 
statement  under  oath  setting  forth  specifically  all 
real  and  personal  property  owned  by  such  person  or 
in  his  possession  or  under  his  control,  at  12  o'clock 
U.  on  the  first  Monday  in  ^Jarch." 

This  section  of  the  Code  then  proceeds  to  set  forth  how 
the  various  kinds  of  property  shall  be  set  forth  and  enumerated  in 
the  statement* 

Section  3650  of  the  Political  Code  provides  for  the 
■ftklng  up  of  the  assessment  book  with  the  appropriate  headings, 
and  for  the  listing  of  all  property  under  the  appropriate  head. 
Subdivision  4  of  this  Section  provides  for  the  listing  in  the  assess- 
ment book  of  personal  property  as  follows: 


"All  personal  property,  showing  the  number,  kind, 
amount  and  quality;  but  a  failure  to  enumerate  in 
detail  such  personal  property  does  not  invalidate  the 
assessment," 


^Piections  mentioned  on  several  occasions*  In  the  CITY  jilO)  COUNTY  vs. 
FLOOD,  64  Cal,  504,  the  co\irt  held  that  where  certain  stocks  were 
described  merely  as  "mining  stock",  the  description  was  sufficient 
and  the  assessment  was  valid.   In  the  later  case  of  CITY  AH2  COUKTY 
vs.  PMFST,  93  Cal»  465,  the  court  held  that  where  the  assessment 
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book  described  the  personal  property  assessed  as  "personal  property 
as  per  inventory  on  file  in  the  Superior  Court,  Department  No.  9", 
that  the  description  of  the  personal  property  was  sufficient. 

The  general  doctrine  is  that  where  the  designation  of  the 
assessed  property  is  stifficient  to  afford  the  owner  a  means  of 
identification,  and  does  not  positiyely  mislead  him,  or  is  not 
calculated  to  mislead  him,  the  assessment  is  sufficient. 

Therefore,  I  am  of  the  opinion  that  it  would  be  legal  for 
you  to  make  up  your  assessment  books  without  specifiesLlly  enumerating 
the  character  of  the  property  assessed,  that  is,  it  will  oe  sufficient 
if  you  describe  specific  stocks  or  bonds  merely  as  stocks  and  bonds; 
stock,  as  oil  stock,  bank  stock,  etc.,  as  the  case  mi^t  be.  I  do 
not  beliere  however,  that  you  will  be  fulfilling  the  reqtiirements  of 
the  statute  if  you  assess  this  character  of  personal  property  merely 
as  "personal  property"  . 

You  are  further  advised  that  after  the  taxpayer  submits  to 
you  a  list  of  his  holdings,  you  are  justified  in  returning  said  list 
to  him  and  keeping  no  further  record  in  your  office  of  the  specific 
articles  of  personal  property  contained  in  that  list,  other  than  a 
general  description  of  the  same  as  hereinbefore  set  forth* 


Respect  folly. 


L 


CITT  ATTCRHET. 


Assessor. 


I 
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Hay  24th,  1926. 


SUBJECT:      WIFE'S   UTTSREST    IH   DEATH  BSHSFITS  UlIDER 

RXTHtaCSlIT  SYSTSU  V;-HSRE  HOXST  PAH)  IHTO  FUHD 
WAS  COMWmiTY  PRCI^RTY  AHD  WHERS  THIRD  PARTY 
IS  VAICED  AS   BEHSFICURT. 

Re:     B&rtholoEMw  We1)l)  Death  Claim* 


Oentlemen: 

I  aa  In  receipt  of  a  letter  from  the  Secretary  of  your 
Board  under  date  of  May  17th,  1926,  reguestlxig  an  opinion  In  the 
matter  of  the  Bartholomew  v/ebb  death  claim*  Briefly,  it  appears  from 
the  letter  referred  to,  that  the  facts  of  the  matter  are  as  follows: 

1.  Bartholomew  I'ehb,  laborer,  beeuM  a  member  of  the 
Retirement  System  on  October  Sth,  1922* 

2*  In  February,  1920,  he  was  married  to  Mary  Webb,  now 
his  widow* 

3.  On  April  23,  1926,  he  died. 

4.  At  the  date  of  his  death,  his  brother,  Thomas  Francis 
V/ebb  stood  of  record  as  his  designated  beneficiary 
tmder  the  Retirement  System.  Prior  to  naming  his 
brother  as  beneficiary,  he  had  at  previous  times, 
named  his  daughter  and  wife  as  his  beneficiary* 

5*  The  money  paid  into  the  Retirement  Fund  was  from  wages 
earned  by  him  as  said  laborer. 

opiirioy. 

It  is  at  once  erident  that  the  money  paid  into  the 
Retirement  Fund,  dedtusted  from  his  wages  as  provided  by  Ordinanoe 
Bo.  5561  (Kew  Series),  was  earned  by  him  subseauent  to  his  marriage, 
and  accordingly,  consisted  of  community  property. 

See  Sections  162,  163  and  164  of  the  Civil  Code  which 
defines  what  constitutes  community  property* 

My  opinion  being  that  the  money  so  paid  was  community 
'operty,  it  follows  that  xinder  the  lasr  of  the  State  of  California, 
e  wife,  upon  the  death  of  the  husband,  would  be  entitled  to  one- 
If  of  the  same. 
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See  Section  1401  of  the  Civil  Code. 

Purthenaore,  the  proceeds  of  an  insurance  policy,  or  the 
proceeds  to  l)e  reoelTed  as  in  the  instant  case  iinder  the  Retirement 
System,  the  premluns  or  the  money  on  which  have  been  paid  out  of 
community  assets,  are  community  property. 

See  UHIOH  MUTUAL  LIFE  INS.  CO.  V».  BRODJSRICK, 

70  Cal.  Deo.  page  121* 


Where  premiums  of  an  insurance  policy  issued  to  the 
husband,  are  paid  from  community  funds,  the  policy  is  a  community 
asset,  and  the  husband  cannot,  in  view  of  Gection  172  of  tLe  Civil 
Code,  ma}ce  a  valid  ^ift  thereof  by  naming:  a  third  party  as  beneficiary, 
without  the  written  consent  of  the  wife,  so  as  to  deprive  the  wife  of 
her  community  interest  in  the  proceeds  of  the  policy;  and  upon  his 
death  such  eomnrunity  interest  becomes  vested  in  the  wife  and  she  is 
entitled  to  recover  the  same. 

ELIZABSTH  B.  BLETHEN  vs.  THE  PACIFIC  MDTUAL  LIFE  IKS. 
CO.,  47  Cal.  App.  Dee.  433;  the  same  also  in  71  C&l.  178;  also 
NEW  YORK  LIFE  lUS.  CO.  vs.  BAHK  OF  ITALY,  60  Cal.  App.  602, 


You  are  accordingly  advised  that  the  widow,  liary  Webb,  is 
entitled  to  one-half  of  the  amount  of  the  death  benefit  to  be  paid 
in  the  matter  of  the  death  claim  of  Bartholomew  '7ebb,  deceased,  and 
from  the  facts  as  presented,  Thomaa  Francis  v/ebb,  the  beneficiary, 
named,  is  entitled  to  the  balance  or  remaining  half. 

I  am  returning  herewith  the  records  and  letters  which 
accompanied  the  secretary's  letter. 

Respectfully, 


CITY  ATTOimEY. 


Board  of  Aamlnlstration 

Jan  j^Yanoisco  City  iiaployees* 

Retirement  System. 
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May  24th,  19S6. 
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SUBJECT:  In  re  Hiring  of  Teaaa  and  Automobiles 

Used  In  the  Performance  of  the  ?uiiction8 
of  the  Board  of  Public  Works, 


Dear  Sirs: 

I  am  In  receipt  of  your  letter  \inder  date  of  May  EOth, 
reading  as  follows: 

"lEhe  Finance  Consolttee  desires  your  Opinion 
as  to  whether  or  not  the  Board  of  Supervisors  has 
authority  to  take  from  the  Board  of  Public  y^orlcs 
the  hiring  of  tsains  and  autos  \ised  in  the  perform- 
ance of  the  functions  of  the  Board  of  Public  Works 
and  place  the  control  of  said  hiring  of  teams  and 
autos  under  the  jurisdiction  of  the  Board  of 
Superrlsors,  as  Indicated  in  the  proposed  Budget 
for  1926-1927,  as  per  items  in  said  Budget  ITos,  76, 
78,  79,  79a,  79b,  and  79c." 

OPIHIOK. 

On  two  different  occasions  my  predecessors  in  office 
have  been  called  upon  to  answer  inciuiries  similar  to  those  contained 
in  your  letter.  On  April  17th,  1900,  Hon.  Franklin  K.  Lane  had 
occasion  to  advise  the  Board  of  Fire  Commissioners  that  the  contract 
for  the  shoeing  of  the  horses  in  the  San  ^'rancisco  Fire  Department 
oaae  within  the  category  of  supplies;  and  on  Jxily  17th,  1912, 
Hon.  Peroy  Y.  Long  had  occasion  to  advise  the  Board  of  Supervisors 
on  the  same  inquiry  made  in  your  letter,  and  he  did  in  his  opinion 
of  that  date  advise  the  Board  of  Supervisors  that  the  supplying  of 
teams  and  buggies  by  the  terious  departments  of  the  City  and  County 
Is  a  supply  vdthln  the  meaning  of  that  word  as  \ised  in  Section  1, 
Chapter  III,  Article  II  of  the  Charter. 

I  have  made  an  independent  investigation  of  the 
Batter,  and  am  of  the  opinion  that  the  g.^^etlon  asked  in  your  letter 
should  be  answered  in  the  same  manner  that  it  was  answered  by  my 
predecessors  in  office.  I  believe  that  the  word  "supplies"  as  used 
in  Section  1,  of  Chapter  III,  Article  II,  of  our  Charter,  should 
not  be  given  a  narrow  meaning  by  limiting  the  word  to  Include  only 
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goods  and  wares,  but  that  as  far  ae  possible  It  should  be  giyen 
the  broader  neaning  to  incltide  all  articles  or  appliances  that  ar« 
necessary  for  the  proper  functioning  of  the  different  departments 
of  the  goTomment* 

It  has  been  held  by  the  Supreme  Court  of  this  State  that 
the  supplying  of  teams  or  cartage  to  carry  materials  to  a  building 
in  the  course  of  construction  may  be  properly  allov^ed  as  a  part  of 
the  costs  of  the  materials  upon  the  foreclosure  of  a  mechanic's  lien. 
In  other  words,  our  Supreme  Court  has  practically  held  that  the 
hauling  of  aateriols  to  a  building  is  a  part  of  the  materials  and 
therefore  becomes  a  ''supply"  to  the  building* 

I  call  your  attention  to  the  langoage  used  in  the  opinion 
of  Hon.  Franklin  £•  Lane  above  mentioned,  as  I  bellere  it  correctly 
states  the  intention  of  the  charter  frameirs: 

"It  certainly  was  the  intention  of  the  charter 
lUilDsrs  that  all  things  which  could  be  supplied  by  con- 
tract should  be  so  secured  that  the  City  might  profit 
by  competition  and  the  conseq.iauent  lower  cost.  Through- 
out the  entire  instrument  this  purpose  Is  plain,  and  I 
would  advise  that  you  give  a  liberal  interpretation  to 
the  words  of  the  charter  so  as  to  meet  as  ^eat  a  body 
of  the  departments'  needs  in  this  manner  as  is  possible." 

I  direct  yottp  attention  further  to  the  fact  that  since  the 
rendition  of  the  opinion  by  lir.  Lane  and  Judge  Long  on  this  subject, 
the  charter  proTlsions  hare  been  changed  by  the  creation  of  a  Bureau 
of  Supplies,  and  therefore,  ifi teams  and  automobiles  are  to  be 
considered  as  supplies  to  the  different  departments,  the  Bureau  of 
Supplies  will  have  charge  of  supplying  the  same,  and  it  will  be  the 
duty  of  the  Purchaser  of  Supplies  to  provide  these  in  the  same  manner 
as  other  supplies  are  provided. 

You  are  therefore  advised  that  the  matter  of  supplying  teams 
and  automobiles,  as  set  forth  and  contained  in  Budget  Items  Ilos.  76, 
78,  79,  79a,  79b,  and  79c,  comes  within  the  jurisdiction  of  the  Bureau 
of  Supplies. 

Sincerely  yours. 


CI!Py  ATTORHEY. 
{To  the  Finance  Comoittee 
i  of  the  Board  of  Supervisors. 
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Jane  1,19E6 


Hon*  Edward  F.  Bryant, 

Taa  Collector, 

City  and  County  of  San  Francisco, 

City  Hall, 

San  Franci8C0,Cal* 


Dear  Sirt- 


Reference  is  made  to  yoxor  letter  concerning  Section 
38,  Ordinance  2186,  "Tunnel  Procedure  Ordinance",  wherein  you 
ask  for  an  opinion  concerning  the  following: 

"When  an  agreement  has  teen  filed  in  this 
office  to  pay  a  certain  assessment  in  install- 
ments and  the  installation  is  paid  and  suhse- 
quently  an  application  for  a  segregation  of  the 
same  subdivision  is  tendered  to  this  office,  is 
it  advisable  Euad  legal  for  me  to  accept  said 
application,  cancel  the  original  agreement, 
malce  the  segregations  on  the  Assessment  List, 
and  issue  agreements  to  the  applicants. 

The  original  eigreement  is  recorded,  there- 
fore if  same  need  be  cancelled  what  procedure 
is  necessary." 

Careful  study  has  been  made  of  the  section  of  the 
ordinance  referred  to  in  your  communication,  with  a  view,  if 
proper,  of  advising  you  that  a  segregation  of  assessments  levied 
for  the  Duboce  Tunnel  may  be  made  in  accordance  with  the  present 
property  owners.   I  regret  to  inform  you  that  it  is  my  opinion 
that  the  language  employed  in  the  section  "before  the  sale  of 
said  property  for  delinquency*'  is  ambiguous,  as  the  time  described 
may  apply  to  either  the  subdivision  for  which  segregation  is  sought^ 
or  to  all  of  the  property  included  in  the  assessment  district* 

Another  reason  as  to  why  you.  may  not  at  this  tine 
alter  the  assessments  as  recorded  in  your  office  is  that  the  proper- 
ty owners  who  availed  themselves  of  payi;)g  the  assessment  over  a 
period  of  ten  years  in  accordance  with  the  terms  of  the  Tunnel 
Procedure  Ordinance,  entered  into  em  agreement  to  pay  the  assessmeit 
and  the  interest  provided  for,  which  agreement  was  duly  acknowledged 
and  recorded.  The  Tunnel  Procedure  Ordinance  fails  to  provide  a 
means  by  which  this  agreement  may  be  altered  or  set  aside* 
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As  the  worlc  being  done  is  by  virtue  of  the  Tunnel 
Procedure  Ordinance »  which  in  turn  is  authorized  hy  Chapter  VIII, 
Article  VI  of  the  Charter  of  the  City  and  County  of  San  Francisco, 
and  it  is  solely  by  the  authority  of  this  ordinance  than  an 
assessment  may  be  levied  and  the  work  done,  the  ordinance  must  be 
strictly  construed  and  nothing  read  into  the  ordinance  that  is  not 
in  fact  set  out  therein  in  xinambiguous  language  and  terms. 

You  are  therefore  advised  that  you  may  not  properly 
segregate  the  assessments  under  the  terms  of  the  existing  Tunnel 
Procedure  Ordinance . 


Yours  very  truly 

JOHK  J.  0' TOOLE,  fcity  Attorney 
By 

Seputy  City  Attorney • 


June  Snd,1926# 


SUBJECT:   in  RE  PROTEST  FILED  AGAIUST  AV/ARI 

OF  CONTRACT  FOR  MUUICIPAX  BUSES  TO  BE 
OPERATED  ON  THE  SHBAECADERO, 


D«ax  Sirs: 

I  have  before  me  your  letter  relative  to  the 
protest  filed  with  the  Board  of  Public  Works  by  the  Yellow 
Manufacturing  Sales  Corporation  against  the  award  of  a  con- 
tract for  buses  to  liack  International  Motor  Truck  Corporation 
and  to  Fageol  Motors  Co.  With  your  letter  was  forwarded  to  me 
a  copy  of  the  protest, 

OPINION. 

As  to  whether  or  not  the  award  is  in  compliance 
with  the  law  depends  entirely  as  to  whether  or  not  the  bid,  as 
well  as  the  award  of  the  contract,  complies  with  the  specifica- 
tions for  the  buses  as  prepared  by  the  Board  of  Public  Works. 
It  wotild  appear  from  the  protest  that  ths  award  of  this  contract 
was  made  under  the  alternative  proposal  contained  in  the 
specifications.  I  quote  you  the  paragraph  of  the  alternative 
proposal  contained  in  the  specifications: 

"Alternative  proposals  will  be  received  and 
considered  for  furnishing  and  delivering  buses  under 
specifications  differing  from  these  preferred  specifi- 
cations in  any  of  the  above  partictilars  provided  they 
are  capable  of  satisfactorily  rendering  the  req^uired 
service,  and  further  provided  that  sufficient  data 
are  submitted  to  enable  the  City  Sngineer  to  estimate 
the  relative  ultimate  operating  cost  of  said  buses  to 
his  satisfaction;  such  data  mrust  be  either  in  the 
form  of  guarantees  or  certified  records  of  performance 
under  similar  conditions  of  service." 

'sVhile  it  is  not  definitely  provided  in  said  alterna- 
tive proposal  that  any  specifications  contained  in  any  bids  made 
under  said  proposal  shoiald  be  approved  by  the  City  Engineer,  it  is 
definitely  stated  in  said  proposal  that  a  sufficient  amount  of  data 
should  be  submitted  with  any  bid  made  vmder  the  alternative 
proposal  to  enable  the  City  Engineer  to  estimate  the  relative   {-'2 
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ultimate  operating  cost  of  said  "buses  to  his  satisfaction. 

This  provision  In  the  speoifloatlons  Is  in  eonfbrmlty  with 
the  proTlslons  of  Sec,  8,  Chapter  I,  of  Article  YI  of  the  Charter, 
which  section  gives  to  the  Board  of  Public  v/orks  control  of  the  con- 
struction, maintenance  and  operation  of  all  public  utilities  owned, 
controlled  or  operated  hy  the  City,  Under  the  authority  of  this 
section  the  Board  of  Puhllc  ti/orks  may  contract  for  materials  or  equip- 
ment to  be  furnished,  wherever  such  materials  or  eq.uipment  are 
certified  by  the  City  Engineer  to  be  necessary  in  connection  with  the 
construction,  maintenance  or  operation  of  the  utility  in  question* 

In  view  tt   the  language  contained  in  the  alternative  proposal, 
and  the  language  used  in  the  charter,  I  am  of  the  opinion  that  at 
least  the  City  lilnglneer  should  have  certified  to  the  Board  of  Public 
Works,  either  that  the  particular  bus  was  necessary  to  the  operation 
of  the  contemplated  utility,  or  that  the  data  required  in  the  alterna- 
tive proposal  had  been  submitted  to  him.  I  can  find  nothing  in  the 
records  to  show  -ttiat  the  City  Engineer  has  certified  to  the  necessity 
of  the  particular  b-us,  or  that  the  data  mentioned  has  been  supplied. 
In  fact,  I  am  advised  by  the  City  Engineer  that  the  data  submitted 
by  the  bidders  to  whom  the  contract  was  awarded,  was  not  sufficient  to 
fulfill  the  requirements  contained  in  the  alternative  proposal.  This 
is  borne  out  by  the  fact  that  by  letter  he  recommended  that  the  award 
be  made  to  other  bidders. 

I  direct  yottr  attention  to^  the  provision  in  the  contract 
between  the  City  and  County  of  San  •''Vancisco  and  the  State  Harbor 
Commission,  which  provides:  "5?hat  the  City  shall  furnish  and  operate 
bxiBes  constracted  in  accordance  with  the  specifications  now  on  file 
in  the  office  of  the  City  Engineer."  In  view  of  this  provision  in  the 
contract,  there  is  great  danger  that  the  State  Board  of  Harbor 
Commissioners  might  refuse  to  make  payment  under  their  contract  with 
the  City  if  the  bu^es  were  constructed  other  than  in  accordance  with 
the  specifications  on  file  in  the  City  Engineer's  office.  It  is  time 
that  the  alternative  proposal  is  a  part  of  the  specifications,  but  to 
comply  with  the  provision  in  the  contract  between  the  City  and  the 
Harbor  Commissioners,  the  specifications  of  any  bid  submitted  under 
the  alternative  proposal  would  have  to  have  the  approval  of  the 
City  Engineer. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  bids 
accepted  by  the  Board  of  Public  v/orks  do  not  comply  with  the  specifica- 
tions, and  that  the  contracts  awarded  pursuant  to  said  bids  are 
illegal,  and  that  the  Board  of  Public  .Vorks  should  be  advised  not  to 
enter  Into  said  contract,  and  that  no  money  should  be  recommended  for 
the-  payment  of  the  amount  of  said  contracts. 

Respectfully  yours. 

Public  Utilities  Committee 
Board  of  Supervisors. 

CITY  ATTORKEY, 


June  End,  1926. 


SUBJECT:   Inspection  Fees  of  Department 
of  Electricity* 

Dear  Sirs: 


REQUEST. 

"This  department  has  pending  several  cases 
where  registered  contractors  have  failed  and  gone  out 
of  business,  leaving  hundreds  of  jobs  incomplete  or 
without  having  a  final  inspection;  and,  in  one 
particular  case,  owing  the  department  between  three 
and  four  thoiisand  dollars. 

Ordinance  No.  519E,  Section  "P",  reqtiires 
that  final  certificate  be  issued  by  this  department 
before  current  is  turned  on. 

Several  hundred  jobs  installed  by  the 
above-mentioned  contractor  are  receiving  current  from 
the  Power  Companies,  and,  although  final  inspection  has 
not  been  made  in  some  cases  and  has  in  others,  the  fees 
he.ve  not  been  paid  and  final  certificate  has  not  been 
issued  by  this  department.   In  either  case,  current 
should  not  have  been  turned  on  and  all  such  cases  are 
in  violation  of  the  Ordinance.  Final  certificate  must 
be  taken  out  and  it  can  only  be  obtained  by  the  payment 
of  inspection  fees. 

In  the  case  of  the  contractor  referred  to 
above  who  has  failed,  the  only  means  left  is  to  send 
notices  to  the  owners  that,  unless  the  fees  are  paid 
by  a  certain  date,  cttrrent  will  be  disconnected,  and, 
in  a  great  many  cases,  the  owners  have  paid  the  fees 
and  taken  out  final  certificate. 

v/e  disconnected  several  of  this  contractor's 
installations  at  the  verbal  advice  of  the  fonner  City 
Attorney,  and  an  attorney  by  the  name  of  LIuller 
interested  himself  in  the  case  of  the  property  owners, 
and,  on  his  agreement  to  get  out  an  injunction  and  make 
a  test  case  of  it,  the  City  Attorney  advised  us  to  re- 
comiect  the  current,  which  v/e  did,  but,  up  to  the 
present  time,  nothing  has  been  done  and  I  am  desirous 
of  getting  some  action  one  way  or  the  other  as  we  must 
know  how  to  proceed  in  the  future  -  whether  or  not  this 
department  has  the  power  to  disconnect  in  the  case  of 
non-compliance  with  the  Ordinance." 
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OPINION. 

Ordinance  No.  5192,  Section  "F",  provides: 

"Every  person,  firm  or  corporation  placing, 
installing  or  erecting  any  electrical  wires,  flxtiores, 
appliances,  apparatus  or  construction,  or  electrically 
connecting  any  electrical  wires  or  conductors  together, 
or  to  any  electrical  machinery,  in  or  on  buildings, 
or  other  structures,  shall  notify  the  Chief  of  the 
Department  of  Electricity  when  same  is  completed.  The 
Chief  of  the  Department  of  Electricity,  or  his 
authorized  representative,  ^all  inspect  the  same,  and 
if  in  compliance  with  all  ordinances  shall  issue  to 
the  said,  person,  firm  or  corporation,  a  certificate  of 
approval.  Said  certificate  shall  contain  the  dates 
of  inspection  and  in  concise  terms  specify  the 
electrical  wires,  fixtures,  appliances,  apparatus 
or  constiniction  thus  approved. 

Said  certificate  of  approval  shall  be  issued 
for  the  installation  or  erection  of  the  wires, 
apparatus  or  fixtures  for  v/hich  a  permit  has  been 
issued. 

No  current  shall  be  supplied  to  sxush  installa- 
tion until  certificate  be  iss\ied;  nor  shall  any 
change,  alteration  or  extension  be  made  in  the 
wiring  of  the  building  without  notifying  the  said 
Chief  and  securing  a  permit  therefor." 

Inspection  fees  ordinarily  are  to  be  referred  to 
the  police  power,  and  are  not  taxes.  COOLEY  on  Ti.JATION,  Vol.  4, 
page  3517.  Inspection  laws  are  passed  in  the  exercise  of  police 
power,  and  are  for  the  safety  and  benefit  of  the  general  public, and 
not  for  the  purpose  of  procuring  revenue.   Inasmuch  as  an 
ordinance  providing  for  the  inspection  of  electrical  installation 
equipment  is  for  the  good  of  the  general  public,  it  is  quite 
imperative  that  it  be  as  strictly  construed  as  is  possible  for  the 
general  good,  looking  towards  its  enforcement. 

It  will  be  noted  that  Section  "F"  provides  for 
the  inspection  of  electrical  installation  ecLTiipment,  and  if  such 
equipment  is  installed  in  compliance  with  all  ordinances,  a 
certificate  of  approval  shall  issue  to  the  person,  firm  or  corpora- 
tion placing,  installing  or  erecting  such  equipment.  I'he  ordinance 
fxirther  provides  that  no  current  shall  be  supplied  to  the  installa- 
tion until  the  certificate  is  issued.  This  is  only  for  the  purpose 
of  protecting  the  general  public  from  defective  installations,  since 
the  ordinance  provides  that  if  all  ordinances  have  been  complied 
with,  a  certificate  of  approval  shall  issue. 

Section  "P"  of  the  same  ordinance  provides  that 
certain  inspection  fees  shall  be  paid  before  a  certificate  of 
inspection  as  provided  for  in  Section  "F"  is  issued  by  the  Department 
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of  Electricity,  Section  "P"  provides  that  every  person,  firm  or 
corporation  holding  a  certificate  as  master  electrician,  fixture 
electrician,  or  owner  electrician,  shall  pay  the  fees  of  inspection 
before  a  certificate  of  inspection  is  issued. 

It  would  be  idle  to  assume  that  one  co\ild  not  occupy 
his  building  and  have  electric  current  conveyed  to  it  simply  because 
the  electrician  who  applied  for  the  original  permit,  and  who  did  not 
secure  a  certificate  of  inspection,  had  gone  out  of  business.   The 
intention  of  the  ordinance  is  that  no  current  should  be  supplied  to 
any  installation  until  the  Installation  v/as  found  not  to  be  defective 
and  in  good  condition.  Ciirrent  cannot  be  shut  off  if  the  work  has 
been  properly  done,  and  throxigh  the  neglect  of  anyone  a  certificate 
of  approval  has  not  been  obtained,  unless,  of  course,  the  woric  is 
defective. 

The  Department  of  Slectricity  can  only  collect  inspection 
fees  from  the  persons  mentioned  in  Section  "P" •   It  would  be  entirely 
wrong  to  hold  innocent  third  persons  for  the  payment  of  inspection 
fees  which  should  have  been  paid  by  an  electrician.  The  ordinance 
certainly  does  not  compel  this.   Inspection  fees  are  merely  the 
approximate  cost  of  inspecting  the  premises.  Ordinarily,  when 
erecting  a  buildizig,  one  engages  an  electrician  for  the  puarpose  of 
doing  the  electrical  work.  The  electrician  generally  in  his  bid  for 
the  job  includes  the  inspection  fees.  To  charge  the  ovmer  where  the 
electrician  has  failed  to  pay  v/ill  be  charging  him  inspection  fees 
twice.  If  inspection  fees  could  be  charged  to  the  owner,  it  would 
necessitate  anyone  purchasing  a  building  to  first  ascertain  v/hether  or 
not  a  certificate  of  approval  of  electrical  work  had  been  obtained, 
regardless  of  the  age  of  the  building.  The  ordinance  deals  entirely 
with  electrical  work  done  by  electricians,  and  does  not  concern  the 
owner.  It  would  strike  one  that  it  would  perhaps  be  better  to 
collect  the  inspection  fees  prior  to  the  time  that  the  building  is 
completed  rather  than  to  carry  on  the  books  of  the  City,  electricians 
who  might  or  who  might  not  pay  such  fees. 

"hen  once  a  building  has  been  Inspected,  and  the 
electrical  equipment  has  been  fo\md  to  be  in  good  condition,  it  is 
the  duty  of  the  Department  of  Electricity  to  permit  the  ctxrrent  to 
be  supplied  the  premises.  It  must  be  noted  partic\ilarly  that  the 
ordinance  in  question  is  regulatory  and  is  not  for  the  purpose  of 
obtainizig  revenue* 

Sincerely  yours, 


CITY  ATTORNEY. 
Department  of  Electricity. 


June  4th,  1926. 


SUBJ2CT:   Taxation  of  Stook  and  Bonds  of  the 
Calif oxnia-Oregon  Power  Company* 

Dear  Sir: 

Yotir  requflst  for  an  opinion,  dated  May  2l8t,  1926,  with 
regard  to  whether  or  not  the  stock  and  bonds  of  the  California-Oregon 
Power  Company,  a  California  corporation,  are  subject  to  taxation, 
was  received  by  me  in  due  course. 

OPIHIOH. 

Section  3G08  of  the  Political  Code  provides : 

"Shares  of  stock  in  corporations  possess  no  intrinsic 
raltie  over  and  above  the  actual  value  of  the  property  of 
the  corporation  which  they  stand  for  and  represent.  The 
assessment  and  taxation  of  such  shaxes,  and  also  of  all 
corporate  property  would  be  double  taxation.  .U.1  property 
belonging  to  corporations  ciiall  be  assessed  and  taxed,  in 
the  manner  provided  by  law;  but  no  assessment  shall  be 
made  of  shares  of  stock  in  any  corporation  except  as 
prescribed  in  the  constitution  of  this  state  and  the  laws 
enacted  pursuant  to  such  provisions  of  the  constitution.'* 


From  a  reading  of  the  foregoing  Political  Code  Section, 
it  appears  that  the  stock  of  a  Califoznia  corporation,  vrhen  its 
property  is  located  within  the  State,  is  not  taxable,  under  ordinary 
conditions. 
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In  the  instant  case  it  appears  that  44,211  shares  of  the 
eommon  stock,   and  16,651  shares  of  the  preferred  stock  of  the  Cali- 
fornia-Oregon Power  Company,  are  owned  by  the  California  Power 
Corporation,   and  that  the  California  tower  Corporation,   in  addition 
to  said  stock,   owns  three  million  dollars  of  general  and  refunding 
bonds  of  the  California-Oregon  Power  Company.     It  further  appears 
that  about  sixty  per  cent  to  sixty-five  per  cent  of  the  property  of 
the  California-Oregon  Power  Company  is  situated  within  the  State  of 
California,   including  land  within  the   State  of  California  considerably 
exceeding  in  value  the  s^3m.  of  three  million  dollars. 

Under  these  conditions,  in  view  of  the  foregoing  Political 
Code  section,  it  would  appear  that  both  the  common  and  preferred  stock 
of  the  California-Oregon  Power  Company  would  be  taxable  to  the  extent 
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of  thirty-five  to  forty  per  cent  of  its  value,  inasmuch  as  from 
sixty  to  sixty-five  per  cent  of  the  property  represented  hy  the 
stock  has  already  been  taxed,  due  to  the  fact  that  the  actiial  prop- 
erty itself  was  taxed  within  the  State,   The  bonds  aforesaid  seem 
to  be  amply  covered  by  land  owned  within  the  State  of  California 
by  the  California-Oregon  i'^ower  Company,  In  view  of  .'irticle  SIII, 
Section  1,  of  the  Constitution  of  1879,  which  provides  that  an 
obligation  by  which  a  debt  is  secured  when  luxi   is  pledged  as 
security  for  the  payment  thereof,  together  with  the  money  represented 
by  such  debt,  shall  not  be  considered  property  subject  to  taxation, 
it  would  seem  that  the  bonds  aforesaid  of  the  California -Oregon 
Power  Company, secured  by  land  within  the  State,  are  entirely  exempt 
from  taxation,  and  that  the  stock  is  exempt  to  the  extent  only  of 
the  proportion  of  the  property  of  the  company  which  is  located  v/ithin 
the  3tate* 

"Shares  of  stock  represent  the  value  of  all  the 
assets  of  the  corporation,  and  while  a  share  is 
xuadoubtedly  property,  it  represents  an  interest  in 
the  property  held  by  the  corporation  itself,  >ihen 
capital  stock  is  assessed,  the  assets  of  the  corpora- 
tion are  subjected  to  tax,  and  since  shares  represent 
no  value  independent  of  the  corporate  property,  when 
all  such  property  is  assessed  to  the  corporation,  it 
would  be  double  taxation  to  assess  the  shares  as  well 
as  the  corporate  property.  But,  as  has  been  pointed 
out,  the  result  of  double  taxation  could  only  follow 
i^ere  all  of. the  property  of  the  corporation  is  assessed, 
and  it  could  not  apply  where  none  or  only  a  portion  of 
the  property  going  to  make  up  the  value  of  the  stock  is 
taxed.  The  only  method  by  which  an  assessor  could  avoid 
double  taxation  would  be  to  deduct  from  the  value  of  the 
shares  the  value  of  the  property  situated  in  the  state 
of  California  and  taxed  directly  to  the  corporation." 
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In  view  of  the  foregoing,  1  am  of  the  opinion  that 
he  stock  of  the  California-Oregon  Power  Company  should  be  assessed 
the  proportion  hereinbefore  indicated,  and  that  the  bonds  of  the 
Company  are  entirely  exempt  from  taxation. 

Yours  truly. 


CITY  ATTORHEY. 
Assessor, 


^V/ 
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June  15,  19 E6. 


U188  Veda  B.  Youzig, 

Secretary  Playsround  Commission, 

City  Hall, 

San  Francisco,  Calif. 

Dear  Madam: 

Receipt  is  aciknowl edged  of  your  letter  asMng 
If  the  Playground  Commission  should  pay  the  salary  of  Miss 
Hagan,  former  Secretary  of  the  Commission,  in  the  sum  of 
Three  Hundred  (|300.00)  Dollars  for  the  month  of  April  1926. 

You  are  advised  that  at  the  special  meeting 
held  by  the  Commission  on  the  9th  of  April  when  a  resolution 
was  introduced  declaring  the  position  held  by  Miss  Hagan 
vacant  it  did  not  take  effect  by  reason  of  only  three  of  the 
Commission  voting  aye,  and  under  Section  10  of  your  Rules 
it  is  recited:  "No  measure  or  proposition  shall  be  valid 
\mless  it  is  passed  by  four  votes'^''"*."  At  the  regular 
meeting  held  on  April  81st  four  ayes  were  recorded  in  favor 
of  the  resolution  and  the  office  properly  declared  vacant. 

From  the  letter  of  Miss  Hagan  dated  April  28th, 
19E6,  a  copy  of  which  you  forwarded  for  my  inspection,  it 
aopears  that  she  offered  to  continue  in  the  performance  of  all 
duties  and  obligations  incumbent  upon  the  office  of  said 
Secretary  and  this  willingness  to  do  her  work,  althou^jh  no 
work  was  offered  her,  continues  in  effect  the  contract  of 
employment  at  least  for  the  month  of  April  1926. 

As  the  resolution  adopted  by  the  Commission  on 
January  5,  1921  appointing  Miss  Hagan  as  Secretary  of  the 
Commission  and  Director  of  Play  Activities  is  silent  as  to  the 
length  of  the  employment  and  subsequently  her  salary  was  fixed 
at  the  rate  of  IThree  Hundred  ($300.00)  Dollars  a  month,  the 
following  excerpt  from  Section  2010  C.C.  applies:  "A  servant 
is  presxamed  to  have  been  hired  for  such  length  of  time  as  the 
parties  adopt  for  the  estimation  of  wages""  *." 

It  is  my  opinion  that  Miss  Hagan  is  entitled  to  the 
sum  of  Three  Hunored  (1300.00)  Dollars  as  her  salary  as  Secretary 
to  the  Commission  for  the  month  of  April. 

Very  truly  yours, 
JOHN  J.  0' TOOLE,  City  Attorney 


By  

Deputy  City  Attorney.  (^4 
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SUBJECT:  Assessment  of  Stocks  and  Bonds 
Issued  against  a  Building  where 
Land  Is  under  long  term  lease, etc 


Dear  Slr:- 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"How  8ho\G.d  we  assess  stoclcs  and  "bonds  issued 
against  a  "building  where  the  land  is  under  a 
long  tern  lease  -  and  where  the  building  and 
the  lease  are  held  as  security  for  the  stocks 
and  "bonds  v/hen  the  building  reverts  to  the  ovmer 
of  the  land  at  the  expiration  of  the  lease  and 
is  the  security  or  guarantee  for  the  lease  and  is, 
therefore,  a  part  of  the  rental.  " 

OPLNIOU. 

Section  3608  of  the  Political  Code  provides  as  follows: 

"Shapes  of  stock  in  corporations  possess  no 
intrinsic  value  over  and  above  the  actxial 
value  of  the  property  of  the  corporation 
which  they  stand  for  and  represent.  The 
assessment  and  taxation  of  such  shares,  and  a 
also  of  all  corporate  property  would  be  double 
taxation.  All  property  belonging  to  corpora- 
tions shall  be  Assessed  and  taxed,  in  the  manner 
provided  by  law;  but  no  assessment  shall  be  made 
of  shares  of  stock  in  any  corporation  except  as 
prescribed  in  the  constitution  of  this  state  and 
the  laws  enacted  pursuant  to  such  provisions  of 
the  constitution." 

An  examination  of  the  foregoing  code  section  v/ill  show 
that  the  shares  of  stock  issued  by  a  building  corporation  where  the 
assets  of  the  corporation  are  located  entirely  within  the  State  of 
California,  are  not  taxable  for  the  reason  that  the  actual  value  of 
the  property  which  they  stand  for  and  represent  is  located  v/ithin  this 
state.   (Burke  vs.  Badlam,  57  Calif.  594  and  7  Cal. Juris. 7 £5-7) 

By  Seo.l  of  Art .XIII  of  the  Constitution  bonds  are  named 
among  the  several  specieS  of  property  subject  to  taxation.  The  Politi- 
cal Code,  however,  excepts  the  bonds  of  railroad  and  other  q.uasi  public 
corporations.  This,  of  course,  would  not  affect  the  bonds  of  a  building 
corporation. 
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Art.  IIII,  Seo.l  of  the  Constitution  of  the  State  of 
California  provide e  In  part; 

»♦   *  provided,  that  a  mortgage,  deed  of 
trust,  contract,  or  other  ol)ligation  hy  which 
a  dett  is  secured~when  land  is  pledged  as 
security  for  the  payment  thereof,  together 
with  the  money  represented  by  such  deht,shaU. 
not  "be  considered  property  subject  to  taxation." 

9!hU8  it  may  be  perceived  that  the  bonds  of  a  corporation 
issued  wheire  the  building  and  the  lease  thereof  are  given  as  security 
do  not  come  within  the  exception  of  the  foregoing  constitutional 
provision  which  states  that  an  ol:llgation  by  which  a  debt  is  secured 
ivhen  land  is  pledged  as  sec\irlty  for  the  payment  thereof,  shall  not 
be  considered  property  sultject  to  taxation*   A  leasehold  interest 
is  real  property  (San  Pedro  etc.R.R.Co*  vs.  L.A.  180  Gal.  18  at  p.El) 
While  it  is  tjfue  that  a  leasehold  interest  is  property  it  would, 
nevertheless,  be  Idle  to  say  that  such  an  Interest  Is  land.  Whether 
a  building  reverts  to  the  owner  of  land  at  the  expiration  of  the  lease, 
and  is  a  security  or  guarantee  for  the  lease ,  and  Is  thereby  a  part 
of  the  rental,  would  malce  no  material  difference. 

Section  251f  of  the  Political  Code  provides  that  bonds  are 
property,  hence  taxable .   The  usual  procedure  in  this  state ,  as 
else.vhere ,  has  been  to  assess  the  entire  value  of  the  land  to  the 
owner  of  the  reversion.   Such  assessment  covers  the  value  of  the 
leasehold  as  well  as  the  reversionary  interest,  the  svun  of  the  two 
being  coraprlsed  in  the  value  of  the  complete  ownership  of  the  land. 
(San  Pedro  etc.E.£.Go.  vs.  L.  A*  Supra) 

ITherefore,  I  v/o\ild  say  that  the  shares  of  stock  are  not 
taxable  and  that  the  bonds  are  taxable* 

Respectfully, 

City  Attorney. 


ASSESSOR. 


(Uy' 


Jxme  10th.  19E6. 

SUBJECT:     Liability  for  License  Fee  of 

Corporation  maintaining  fiilll>oard 
Advertisizig  its  own  bxLsiness. 

Sear  Sir: 

Tour  commtmication  of  the  Ist  Inst*,  inquiring  of  the 
liability  of  a  corporation  for  a  license  tax  because  of  the  fact 
that  such  organization  maintains  a  billboard  advertising  their 
respective  btislness,  is  at  hand.  You  kindly  direct  our  attention 
to  Ordinance  Ho*  4059  (New  Series),  and  request  our  opinion  to  be 
founded  upon  an  interpretation  of  same* 

OPIKIOM. 

I!?he  section  of  the  ordinance  in  aueetlon  which  determines 
the  tax  responsibility  of  the  corporation  is  number  three,  and  the 
following  is  the  language: 


"Ho  person,  firm  or  corporation  shall  engage  in 
or  carry  on  the  business  or  occupation  of  billpostlng. 
advertising  sign  painting  or  outdoor  advertising  or 
maintaining  billboards  without  paying  the  license  fee 
provided  for  in  this  Ordinance*" 


\ _.„... 

^"liability  for  the  license  fee  is  that  the  subject  must  engage  in  or 
carry  on  the  particular  action  as  a  business  or  occupation7  and  from 
the  statement  in  your  letter,  the  corporation  resisting  the  payment 
of  tax  is  pursuing  a  line  of  endeavor  entirely  distinct  from  adver- 
tising or  maintaining  billboards,  and  that  the  erection  of  the  bill- 
board is  purely  an  independent  action  and  an  incidence  of  the  business* 

Under  the  circumstances.  I  believe  that  the  protest  made 
against  the  tax  by  the  members  of  the  corporation  is  well  taken,  and 
you  are  therefore  advised  that  the  license  tax  is  inapplicable  to 
their  sit-uation.  For  the  legal  support  of  my  determination,  I  Invite 
your  attention  to  the  authority  outlined  in  the  opinion  addressed  to 
you  from  this  office  under  date  of  Kay  l£th.  1926* 

Respectfully  submitted. 

CITY  ATTORNEY. 
Tax  Collector,  ^v« 


(£7 


June  17,  1986. 


SUBJECT:  Right  of  Health  Dept. 
to  placard  premises  condemned 
as  Insanitary. 


Department  of  Public  Health, 
1086  Mission  St., 
San  Francisoo,  Calif. 

Gentlemen: 

Under  date  of  Jtine  14,  1986,  yotir 
Department  has  reouested  my  opinion  as  to  the  follow- 
ing: 

"1.    Has  the  Board  of  Health  the  right  tOf  post 
placards  on  condemned  buildings,  notifying  the  public  in 
general  that  the  premises  have  been  declared  insanitary 
and  must  not  be  again  occupied  without  written  permission 
from  the  Board  of  Health? 

2.  Would  the  Board  of  Health  be  authorized 

to  xuse   a  stencil  for  the  purpose  of  making  aji  impression 
on  said  property  to  the  effect  that  the  same  has  been 
condemned  and  is  insanitary? 

3.  Is  there  any  method  by  which  the  record 

of  the  proceedings  of  the  Board  of  Health  in  condemnation 
oases  could  be  attached  to  and  made  a  part  of  the  record 
of  the  City  and  County  Recorder?" 


OPINIOH 

For  the  purpose  of  carrying  out  that  part 
of  Article  10,  Seotion  3  of  our  charter  reading  as  follows: 

"The  Board  shall  have  the  management 
and  control  of  *****  all  matters  per- 
taining to  the  preservation,  promotion 
and  protection  of  the  lives  and  health 
of  the  inhabitants  of  the  City  and 
County;  and  it  may  determine  the  nature 
and  character  of  nuisance  and  provide 
for  their  abatement." 

the  Board  of  Supervisors  duly  passed  Ordinance 
501  (Hew  Series). 
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That  ordinance  provides  that  the  Board  of 
Health  has  Jxirisdiotion  to  declare  a  building  or  struoture 
Insanitary.  This  power  can  only  be  exercised  by  the  Board 
after  a  complaint  has  been  filed,  a  date  set  for  the  hearing 
thereof  and  the  notice  having  been  given  to  the  owner  there- 
of, and  further  provides  that  a  notice  of  said  hearing  shall 
be  posted  in  accordance  with  the  provisions  of  the  ordinance. 

After  these  preliminary  moves  have  been  taken 
and  the  Board  has  heard  the  evidence  and  has  declared  the 
building  or  structure  involved  to  be  insanitary.  Section  5 
of  said  ordinance  provides  that  after  the  Board  of  Health 
has  found  that  said  building  or  structure  is  a  n\iisance 
and  after  vacation  of  said  premises  has  been  ordered,  a 
copy  of  said  order  shall  be  posted  in  a  conspicuous  place 
on  said  structure  or  building  and  a  copy  of  said  order 
shall  be  personally  served  upon  the  owner  thereof,  or  his 
agent,  or  the  lessee,  or  occupant,  and  the  order  shall 
specify  the  time  at  which  the  bxiilding  or  structure  shall 
be  vacated. 

Uo  provision  is  foimd  in  any  ordinance,  our 
charter  or  in  the  state  laws  which  would  give  the  Board 
the  right  to  stencil  said  premises  and  no  provision  of 
any  ordinance  or  the  charter  or  state  laws  provides  for  the 
recording  of  said  notice  in  the  Recorder's  office. 

Therefore,  my  answers  to  the  questions  above 
are  as  follows: 

1.    The  Board  of  Health  has  the  right  to  post 
placards  on  condemned  buildings  to  the  effect  that  said 
building  or  premises  has  been  declared  insanitary  and  must 
not  be  occupied  again  without  written  permission  from  the 
Board  of  Health,  and  I  see  no  objection  to  the  wording 
of  the  sign  or  placard  enclosed  in  yoxir  conmunication. 

8.    The  Board  of  Health  is  not  authorized  to 
stencil  said  premises. 

3*    No  legal  method  is  provided  for  recording  said 
notice  in  the  office  of  the  County  Recorder  of  the  City 
and  County  of  San  Francisco. 

Re8peotf^^lly, 


CITY  ATTORIIEY. 
Assessor* 


CITY  ATTORNEY 

SAN  FRANCISCO 


U'^a. 


Jxay  16th,  1986. 


Hon*  James  Rolph, 

Mayor, 

San  Franolseo,  Cal* 


Dear  irayor; 

In  reference  to  the  matter  of  certain  dealers  in 
building  materials  refusing  to  furnish  materials  to  the  contractors 
engaged  in  the  construction  of  certain  Municipal  huildings,  I  desire 
to  present  the  following. 

v/hlle  I  believe  that  the  phase  of  the  natter  which  we 
discussed  yesterday,  that  is,  the  right  of  the  City  to  purchase 
materials  from  those  with  whom  it  has  contracts  for  these  materials 
and  to  then  deliver  said  materials  to  the  contractors  engaged  in  the 
construction  of  our  bxiildings,  is  possibly  the  quioiiest  and  most 
effective  way  of  obtaining  the  necessary  materials,  still,  there  are 
certain  legal  phases  of  the  situation  that  I  deem  it  advisable  to  call 
to  your  attention. 


\ 


Act  of  the  Legislature,  approved  March  23,  1907,  and 
commonly  loaown  as  the  "Cartwright  Act",  regulates  trade  combinations 
and  provides  for  penalties  to  be  visited  upon  those  who  violate  the 
terms  of  the  Act.  ./hile  the  Act  was  primarily  passed  to  prevent 
unlawful  combinations  for  the  purpose  of  discriminating  in  the  prices 
of  materials,  I  think:  that  it  may  be  broad  enough  to  cover  the  situa- 
tion rtiich  now  confronts  the  City.  The  following  is  the  lajaguage  of 
the  Act  which  I  deem  pertinent  to  the  present  situation: 

"Section  1.  A  trust  is  a  combination  of  capital,  skill 
or  a«t8  by  two  or  more  persons,  firms,  partnerships,  cor- 
porations or  associations  of  persons,  or  of  any  two  or  more 
of  them,  for  either,  any  or  all  of  the  following  purposes: 

1.  To  create  or  carry  out  restrictions  in  trade  or 
commerce • " 

It  would  appear  to  me  that  the  actions  of  those  who 
refuse  to  furnish  materials  to  the  contractors  upon  the  City  work, 
are  combined  together  to  create  and  carry  out  restrictions  in  both 
trade  and  commerce. 

The  Supreme  Court  of  this  State  has  held  that  any 
manufacturer  has  the  right  to  fix  prices  for  the  commodities  which  it 
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sells  or  mantLfaotrures,  and  even  to  select  its  own  customers,  and 
to  sell  to  one  and  to  reftise  to  sell  to  another,  but  when  such 
discrimination  is  the  result  of  a  comtiination  or  agreement  or 
conspiracy  between  any  particular  maniifaoturer  and  others,  which 
agreement  tends  to  monopolize  or  restrict  trade  or  commerce,  then 
the  combination  becomes  unlawful.  Therefore,  it  woxild  be  necessary 
in  the  present  case  to  show  "tiiat  the  refusal  of  the  material  men 
to  sell  to  those  who  were  not  conducting  their  business  tinder  the 
American  Plan,  was  the  result  of  an  agreement  between  the  different 
material  men  or  industrial  association,  a  fact  which  I  presume  v/ould 
not  be  hard  to  establish* 

Section  7  of  the  Cartwright  Act  also  provides  that 
any  firm,  person,  partnership  or  corporation,  who  shall  in  any 
manner  violate  any  of  the  provisions  of  the  Act,  shall  for  each  and 
every  day  that  such  violations  shall  be  coramitted  or  continued, 
after  due  notice  given  by  the  Attorney  General  or  any  District 
Attorney,  forfeit  and  pay  the  s\xm  of  Fifty  Dollars,  which  may  be 
recovered  in  the  name  of  the  People  of  the  State  of  California  in 
any  county  where  the  offense  is  committed,  and  it  shall  be  the  duty 
of  the  Attorney  General, or  the  District  Attorney  of  any  county,  on 
the  order  of  the  Attorney  General,  to  prosecute  for  the  recovery  of 
the  same. 

It  might  be  possible  that  we  could  interest  the  Attorney 
General  and  the  District  Attorney  to  give  a  notice  to  some  of  the 
material  dealers  under  this  Section,  and  I  would  be  pleased  to  co- 
operate in  this  regard  should  you  deem  it  advisable.  Of  course,  in 
addition  to  the  penalty  last  mentioned,  there  is  the  additional 
penalty  of  fine  and  Imprisonment  provided  by  the  Act  for  those  who 
violate  its  provisions, 

I  quite  agree  with  you  that  the  methods  which  you  are 
pursuing  will  possibly  be  more  efficacious  in  obtaining  the  materials 
necessary  for  otir  buildings  than  would  any  legal  proceedings  commenced 
under  the  Cartwright  Act,  and  I  am  giving  you  the  information  herein 
contained  merely  to  the  end  that  you  may  be  advised  as  to  the 
possibility  of  taking  further  action  shoiild  your  present  efforts 
prove  unsuccessftil.  In  other  words,  I  realize  that  litigation  has  many 
delays,  and  the  needs  of  the  City  are  such  that  these  materials  must 
be  obtained  in  the  shortest  possible  time. 

Assuring  you  of  the  desire  of  my  office  to  co-operate  with 
you  in  any  way  that  you  may  deem  most  advisable  in  the  present 
difficulties,  I  am. 

Sincerely, 


CITY  ATTORNEY. 


6J/ 
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June  17,1926. 


Board  of  Public  V.'orks, 
City  Ilall. 

Gentlemen: - 

^y  opinion  has  been  asked  by  your  Department 
as  to  the  best  method  of  procedure  in  ref^ard  to  the 
preiaises  on  the  South  side  of  Clay  street  182  feet  9 
inches  v/est  of  Presidio  ..venue,  supposedly  owned  by 
Olfja  D.  Laib  and  of  which  Arthur  J.  Laib  was  the  architect. 
The  facts  as  presented  to  ne  snow  that  the  building  so 
erected  on  said  premises  does  not  comply  with  the  law 
in  that  a»*ijisWi:f4oient  portion  of  said  lot  remains 
unoccupied  to  comply  v/ith  the  law  and  that  a  permit  was 
secured  for  the  erection  of  this  buildijig  by  means  of  a 
fraudulent  deed  to  the  rear  part  or  portion  of  ground 
ad^Jacent  thereto. 

I  have  been  later  informed  that  no  certificate 
of  final  completion  has  been  issued  as  to  the  building 
erected  on  said  premises  nor  has  the  Department  of 
Electricity  issued  any  certificate  of  occupancy  for  the 
same. 

Under  Ordinance  lIo.SOl  (New  Sei>ies)  of  the 
City  and  County  of  San  Frahoisco,  approved  June  22,1909, 
the  Department  of  Health  is  authorized  to  declare  buildings 
insanitary  and  to  post  notices  of  the  vacation  of  said 
premises  thereon,  /uid  it  is  further  enacted  that  the 
order  of  the  Department  of  Public  Health  shall  be  enforced 
by  the  Police  Department  of  this  City  and  County. 

It  might  be  well  if  a  complaint  were  filed  as 
against  these  premises  before  the  Board  of  Health  and  that 
the  Board  of  Health  would  thereafter  in  complirince  with 
Ordinance  Ho .501  (New  Series)  duly  have  a  hearing  thereon 
to  ascertain  whether  in  its  jud  yment  these  premises  are 
insanitary  by  reason  of  the  fact  that  an  insufficient  part 
or  portion  of  the  lot  area  is  left  \inoocupied  by  building  • 
And  if  the  Board  declared  said  premises  insanitary  and 
ordered  the  vacation  of  the  same  that  the  Police  Department 
fP'  be  bal^d  upon  to  enforce  said  order. 


/ 


m 
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Section  8  of  Act  8548,  knovm  as  the  Tenement 
House  Act,  approved  April  16,1909,  Stats.  1909,  p. 948, 
provided  that  a  "certificate  of  final  completion"  and 
"permit  of  occupancy*'  shall  first  be  proc\ired  before  a 
tenement  house  may  be  occxipied. 

As  no  certificate  of  final  completion  or  permit 
of  occupancy  has  been  granted  for  the  premises  involved 
it  is  my  opinion  that  such  premises  are  being  occupied 
illegally  and  the  Board  of  Health  would  have  the  right 
to  order  said  premises  vacated  for  said  reason. 

Another  view  of  the  situation  might  well  be  taken 
to  the  effect  that  no  perr.it  was  ever  issued  for  the  erection 
of  this  building  in  that  fraud  was  the  basis  for  the  Issuance 
of  the  same  and  that  condemnation  of  the  building  night  be 
had  by  the  Board  of  Public  /orks  for  this  reason.  In  my 
Judgment,  however,  the  procediire  outlined  calling  for  action 
by  the  Board  of  Health  is  the  most  advisable. 

Yours  truly. 

City  Attorney. 


/^. 
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Juno  17th,   1926. 
Si3VdC9i     P«ti8lons  of  RetlreA  f«a«hw«. 


0«ntleaen: 

Your  request  for  an  opinion  dated  Xaj  18tli» 
I9S6»  r«g&rAlns  tlui  follovring  la  at  liaad: 

Rii;.  IT^ST. 


^"Bf  dlreotion  of  th«  Cossoittee  on  Civil 
Strriee  and  Retlreiaant,  I  am  transmitting  to  you  for 
your  opinion  us  to  Its  legality  ^o  attaolxed  ordinance 
amending  Ordinance  liTo.  5561  (Hew  Series)  idiioh  is 
Intended  to  bring  under  the  San  Franeisoo  City 
]^loyee8*  Retlreiasnt  Systes  p«rs«ui,  within  the  lliai- 
tatlons  of  serrlee  and  &e9   as  stated  In  the  proposed 
Ordinance .   who  resi^pied  or  retired  as  teachers  in 
the  San  FrtUi-uiseo  Sohool  Departmmt  prior  to  the  d£ite 
upon  which  teachers  beeane  eligible  for  roeabership  in 
the  Retirement  System. 

fhe  Coiomlttee  desires  to  l»   advised  as  to 
vdiether  the  adoption  of  this  proposed  ordinance  v/ould 
be  legal  and  aeoomplish  the  purpose  for  which  it  is 
Intended. 

If,  in  jour  opinion,  the  adoption  of  this 
erdlziance  woula  not  be  legal,  will  you  kindly  advise  the 
CMoalttoe  if  these  persons  could  te  ictade  members  of  the 
Retirement  Systen  and  be  entitled  to  its  benefits  by 
ti^e  adoption  of  any  either  ordinance,  or  if  that  is  not 
possible,  by  Charter  Aoendnient. 

In  brief  the  Committee  on  Civil  Service  and 
Retirement  is  desirous  of  knowing  if  there  is  ajiy  legal 
way  by  v/hioh  these  persons  can  be  granted  a  pension  by 
the  City  and  County  of  San  Franeisoo •" 

OPIHIOH 

Qie  siib.jeet  matter  of  yoiir  Incuiry  is  approached 
with  the  kindliest  feelings  to  the  retired  tetichers  who  former- 
ly served  in  the  San  Francisco  School  I/Cpartment,  and  with  a 
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ftQ.1  realization  of  the  eerrlees  wkleli  thay  hav*  rea&ered 
t«  ttelr  «ity  as  ««11  as  tiM  werthinese  of  aaj  Isslslativs 
oia^tasBt  «^ioh  will  aeoMPft  tten  ^e  rellaf  vdileh  thsy  saek. 

fbs  natter  of  the  retireasnt  of  the  teaehers  at 
present  in  the  Department  le  proTlded  for  In  the  Charter 
lassfnimsnt  of  1924,  and  the  purpose  of  the  proposed  ordin&ixce 
sra3MLtte4  to  as  Is  te  eare  for  ^eae  wh*  were  retired  prior 
ts  VtM  aasndflwnt  bee^iia^  effeetlm.  and  to  give  to  them 
wmm  Iwnsflt  thereunder. 

ITotwlthetandisg  the  worthlnese  of  the  purposes 
of  the  ordinance,  I  am  of  the  opinion  that  Its  adoption 
will  Tlrtually  amoont  to  a  gift  of  publlo  aaMteys,  and  will 
fall  within  the  Inhibition  of  the  prorleions  of  Seotien  32, 
Article  IV  of  the  Constitution  of  tho  ^tate  of  California 
wfeieh  r«aAa  as  follows: 

"The  leglslixture  shall  have  ae  power  to 
grant,  or  authorize  any  eenoitjr  or  naBleipal 
authority  to  grant,  any  inctra  eos^pesisatlon  or 
allov?anee  to  any  public  officer,  afismt,  servant, 
or  ooutraotor,  after  serrloe  has  be«a  rendered, 
or  u  eontrr<et  has  been  entered  Into  and  performed, 
in  whole  or  in  part,  nor  to  pay,  or  to  authorize 
the  paynent  of,  any  eliilm  hereafter  created  a^lnst 
the  State,  or  any  county  or  oninicipality  of  the 
Stats,  nnder  any  agreenent  or  contraot  made  without 
eocpress  authority  of  law;  and  all  such  unauthorized 
a^pre«»ente  ea^  eontiraots  shall  be  nxill  and  void." 

fhs  natter  of  the  allowanses  of  penslMfes  geasrally 
has  Ibeen  the  subject  of  much  Judielal  opinion  in  the  Courts 
of  the  CountQT,  bM  in  those  states  ?/hose  constitutional 
proTlelone  are  eiaillar  to  our  owB  (above  quoted]*  the  allowaaes 
has  been  sixstained  only  upon  tlie  ground,  tliat  a  pension  is 
a  portion  of  the  e«iiipenBr.tlon  provided  for  in  the  contract  of 
saploynent,  and  is  therefore  not  a  gratult.r,  provided  the 
psnsloner  was  In  the  employ  of  the  state  or  ounloipality  at 
I       ^M  tlos  the  act  authorising  the  pension  was  adopted.  Hmis 
of  ths  dseisions  however  sustain  the  allowanee  of  a  penGlon 
to  one  who  had  Mitired  frma  the  labile  servles  prior  to  the 
ysnsloa  ast  k^»fnlng  effective. 

On  this  sublet  the  Court  of  Appeals  of  Hew 
York  in  the  ease  of  Mahmi  vs  Board  of  hiducatlon,  reported 
In  63  IT.xJ.  1107,  held  that  the  laws  of  1900  eapowerln^  the 
Board  of  ^uoaticm  to  place  on  the  retired  list  of  teashers 
entitled  to  i^eeive  a&  anntilty  of  one-lialf  of  the  salary 
paid  to  then  at  tixe  time  of  retiring,  certain  teaohers  who 
bad  retired  prior  to  tho  passa^  of  tho  act  ereating  the 
pons  ion  fond,  was  uneoatstitutloBAl,  inaea^wh  as  it  contra- 
venod  the  constitutional  provlBlon  forbidding  any  elty  to 


malce  a  gift  of  public  money.  3!his  cas©  has  received 
the  approval  of  many  of  the  highest  courts  of  the 
eormtry  Including  the  Supreme  Court  of  our  own  State. 

See  O'Uea  vs  Cook,  176  Cal  661.  In  this  case 
the  Court  said  "a  pension  is  a  gratuity  only  where  it  Is 
granted  for  services  previously  rendered  which  at  the 
time  they  were  rendered  gave  rise  to  no  legal  obligation." 

The  same  decision  finds  approval  in  the  case 
of  Home  vs  Souden,  49  Oal  Appellate  Decision  252. 

In  view  of  these  deoisdons  I  am  of  the  opinion 
that  a  pension  granted  to  one  who  liad  retired  from  the 
Department  iirior  to  the  bringing  of  tlie  teachers  under 
the  provisions  of  the  San  Francisco  ^ployees  Retirement 
System  would  be  in  the  natiare  of  a  gift  or  bonus  £jid  v^ould 
therefore  be  figainst  the  provisions  of  our  Constitution. 

You  are  therefore  advised  that  the  ordinance 
submitted  to  me  would  provide  for  the  illegal  sxoenditure 
of  money  and  should  not  receive  the  approval  of  yoiir  com- 
mittee. 

Sincerely  yours. 


CIITY  ATTORNSr 


To   the  Civil  Service  and 
Retirement  Committee  of  the 
Board  of  Supervisors. 


/o 


TO 

June  21,  1926. 


SUBJECT:  Contributions  by  members  of 
Police  and  Fire  Departments  to  Re- 
tirement System. 


Dear  Sirs: 

RBC.USST 

Can  the  Board  of  Adminl  strati  on  of  the 
Retirement  System  legally  accept  contributions  on 
salery  earned  by  individuals,  since  the  establishment 
of  the  San  Francisco  City  i^mployees'  Retirement 
System,  while  those  individuals  were  serving  In 
positions  by  virtue  of  which  they  were  inembers  of 
either  the  Police  Relief  and  Pension  Fund  or  the 
Firemen's  Relief  Fund,  the  acceptance  of  such  contri- 
butions causing  the  city  to  contribute  an  eg.ual  amount, 
as  provided  in  the  Retirement  Law. 

OPIHIOH. 


The  Retirement  System  of  the  City  and  County 
of  San  Francisco,  as  provided  in  Article  }r\ril  of  the 
charter,  and  Ordinance  5561  (Hew  Series)  was  not 
Intended  to  provide  for  any  benefits  whatsoever  for 
Policemen  and  Firemen  who  are  already  members  of  a 
pension  system.  Section  4  of  the  ordinance,  part  b. 
provides  that  members  of  the  Police  Department  ajad 
Fire  Department  shall  not  become  members  of  the  Re- 
tirement System.  This  simply  means  that  members  of 
the  Police  Department  and  Fire  Department  shall  not 
in  anyv/ise  participate  in  the  benefits  of  the  Retire- 
ment System,  hence  the  Board  of  -t^^minl  strati  on  of  the 
Retirement  System  cannot  legally  accept  contributions 
on  salary  earned  by  Individuals  while  serving  in 
positions  wherein  they  were  members  of  either  the 
Police  Relief  and  Pension  Fund  or  the  Firemen's  Relief 
Fund. 

The  theory  of  the  frame rs  of  the  charter 
provision  dealing  with  the  retirement  of  city  employees 


TO 
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and  the  intention  of  the  Board  of  Supervieors  in  the 
passing  of  the  ordinance  was  that  the  City  Employees' 
Retirement  System  should  he  entirely  independent  of  the 
"benefits  provided  for  members  of  the  Fire  and  Police 
Departments  hy  our  charter. 

Respectfully  yours, 

City  Attorney. 


Board  of  Administration 

San  Francisco  City  iinployees' 

Retirement  System. 
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J\mo  E4,1926. 


SUBJECI:  Board  of  I'duoatlon  1b  not 

Liable  Tor  an  Aooldeut  Befalling 
a  Student  in  one  of  its  School 


Keinl)ers:- 

I  am  in  receipt  of  a  letter  under  date  of  June  16,19E6, 
from  the  secretary  of  your  Board,  requesting  an  opinion  as  to  the 
liability  of  your  Board  for  an  accident  which  bfc.fell  a  pupil  in 
one  of  your  school  "buildiji^s* 

It  ajppears  that  a  student  of  the  Crocker  Junior  High 
School  suffered  a  fractured  arm  iurltic^  a  regvilar  gym  period,  and 
while  he  was  wrestling  under  the  instruction  and  supervision  of  the 
regular  gyzonasium  instructor. 

OPdlOIT. 

Eie  general  rule  in  this  countrjt  is  that  a  school  district, 
municipal  corporation,  or  school  hoard  is  not,  in  the  absence  of  a 
statute  inposin^  it,  subject  to  liability  for  injuries  to  pupils  of 
public  schools  suffered  in  connection  v.ith  tlieir  j^ttcndance  thereat, 
sinoe  such  district,  corporation  or  board,  in  maintaining  schools, 
acts  as  an  agent  of  the  state,  and  performs  a  purely  public  or 
governmental  duty,  iLiposed  upon  it  by  law  for  the  benefit  of  the 
public,  and  for  the  performance  pf  v^ioh  it  rcceiyos  no  profit  or 
advantage • 

9  A«  L»  H»  911:  citing  with  approval 
ntuoerous  cases  of  the  rule  above  quoted. 

14  A.L.R»  139£;  84  A.L>R.1070. 

Section  162S,  Political  Code  of  the   State  of  C£.lifornia, 
among  other  things,  however,  provides  that: 

"Boards  of  school  trustees.   ***♦*♦  and 
boards  of  education  are  liable  as  such  in  the 
name  of  the  district  ♦  *  *  *  ♦  for  any  ^dgment 
a^Inst  the  district  on  account  of  injury  to  any 
pupil  arising  because  o f  the  negligence   of  the 
of  the  district  or  its  officers  or  eruployees, 

♦  ♦  +  -t^  ^W 

The  section  further  provides:  ^ 
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"Mambers  of  the  "boards  of  school  trasteee   J 
and  city  boards  of  education  shall  ^ipt  be  hold 
pers anally  llahle  for  aooldents  to  chlldr«n 
going  toor  returning  from  school  or  on  the 
play-srounda  or  in  oonneotion  with  school  work." 

Kellap  vs.  City  of  IiOS  Aj:i^el«s,179  Gal. 605; 
Chafer  vs.  City  of  Long  Beach, 174  Cal.  478; 
oitlng  with  approval 

Hill  vs.  City  of  Boston, 122  Mass.  344;  SS  Am. 

Hep .552) 

The  latter  oase  was  an  action  of  tort  against  the  City  of 
Boston  to  recover  damages  for  injuries  received  by  a  child  while 
attending  a  public  school,  tmder  tlie  express  duty  imposed  by  general 
law  to  maintain  such  public  schools,  and  it  is  held  that  the  nroni- 
oipality  is  not  liable. 

The  correspondence  received  in  this  matter  does  not 
indicate  whether  or  not  there  was  any  ner^ligenoe  on  the  part  of 
any  officer  or  enployee  of  the  school  department  at  the  time  of 
the  accident  herein  referred  to  happened;  and  particularly  as  to 
the  gyamasl^e  instructor, which  was  the  cause  or  contributed  to 
the  injury  received  by  Thomas  A.  Foley. 

In  the  absence  of  negligence,  I  wo\ild  advise  that  there 
is  no  liability  upon  your  Board  for  the  unfortxmate  accident  and 
Injxiry  suffered  by  Thomas  A.  Foley. 

Respectfully, 

City  Attorney 
BOARD  OP  EDUCATION. 


k 
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June  28,1926. 


SUBJECT:  Transfer  of  Surplus  Pu2i4b 
of  Municipal  Railway. 


Gentlemen:  •-* 

I  am  in  receipt  of  your  request  that  you  "be 
advised  as  to  whether  or  not  the  Board  of  Supervisors  has 
the  power  to  transfer  to  the  Board  of  Juhlic  V/orks,  moneys 
from  the  surplus  earnings  of  the  llunicipal  iiailway  with 
the  express  understanding  that  the  moneys  so  transferred 
shall  be  used  for  the  increase  of  wages  of  certain  employees 
in  the  operating  dtepartment  of  the  railway. 


OPiniQH. 


You  are  advised,  that  until  the  Charter  amendment 
of  19&4,  oommo2ily  Icnown  as  "The  Standardization  of  Salaries 
Amendment"  "becomes  effective,  the  salaries  of  all  employees 
of  the  Board  of  Public  Works  are  to  he  fixed  "by  that  Board, 
and  therefore  if  any  increase  of  wages  to  employees  is  to  he 
made  that  increase  must  come  from  the  Board  of  Public  ./orks* 
However  In  the  matter  of  appropriation  from  the  railway  funds, 
the  Board  of  Supervisors  has  sole  authority  to  tyrant  or  withhold 
the  appropriation  as  it  may  see  fit*  -  See>Sec.l6,Art.XII  . 

"Whenever  any  public  utility  shall  be 
operated  by  the  City  and  County,  the  receipts 
from  such  utility  shall  be  paid  daily  into 
the  city  treasury^  and  maintained  in  a  special 
fund  set  aside  for  such  utility.  The  Supervisors 
may^  from  time  to  time ,  make  appropriations  from 
such  funds  for  the  following  purposes: 

(a)  For  the  payment  of  the  operating  expanses 
of  such  utility; 

•r   ^   T^   'i^   '*'   T*   -1    **'   -p   -;    ;-   •!*   *l^ff 

• 

You  are  advised  that  the  right  to  appropriate  money 
for  operating  expenses  gives  the  Board  the  ri^ht  to  determine 
for  what  particular  purpose  of  operation  the  appropriation 
shall  be  used  for,  and  therefore  should  the  Board  make  an 
appropriation  to  the  Board  of  Public  .orks  for  the  specific 
purpose  of  increasing  the  pay  of  certain  employees,  the  money 
so  appropriated  must  be  used  for  that  purpose,  or  not  used  at 
aU. 

Respectfully, 

FIHAHCE  COMMITTEE 


o 


BOARD  OF  SUPiiJRVISORS.  City  Attorney  .-         ^'- 


June  2&th,  1926. 


SUBJECT:   Platform  and  BulMiead 
on  3aturn  Street. 


Pear  Sirs: 


RECUSST. 


V/e  resnectfully  request  that  you  advise  vlb 
with  regard  to  whether  or  not  a  concrete  wall  and  run- 
way located  In  front  of  the  premises  at  Ho.  58  and  Ho.  60 
Saturn  Street,  and  built  at  the  owner's  expense,  may  bs 
permitted  to  remain. 

OPIHIOlf. 


Article  71,  Chapter  I,  Section  9,  Part  1  of  the 
charter  of  the  City  and  County  of  San  Francisco  provides 
that  the  Board  of  Public  Works  shall  have  charge,  super- 
intendence and  control  of  all  public  ways,  streets,  etc., 
and  of  the  manner  of  their  use.   In  view  of  this  charter 
provision,  it  appears  that  the  Board  of  Public  v/orks  has 
complete  control  over  the  manner  of  the  use  of  public 
streets,  alleys,  etc.   Therefore,  I  wo\ild  say  that  the 
Board  of  Public  Works  has  the  authority  to  permit  the 
construction  of  the  concrete  wall  and  runway  aforesaid. 
The  street  can  hardly  be  classed  as  such  since  It  consists 
of  a  stairway  with  openings  extending  onto  walks  leading 
to  the  dwelling  houses  fronting  on  the  street.   The 
concrete  wall  and  runway  herein  mentioned  is  peculiar 
in  Itself  and  was  necessary  to  be  constructed  owing  to 
the  peculiar  nature  of  the  street  and  its  extreme  grade. 

?i^en  it  is  Impracticable  to  pave  a  street  the 
Board  of  Public  Works  may  provide  stairways ,  runways ,  \7alk8 
or  bulkheads.   The  right  of  a  property  owner  to  travel 
over  such  a  hilly  street  would  carry  with  it  the  right  to 
enter  his  dwelling  house  contiguous  to  the  street,  and  if 
it  were  Impossible  to  enter  such  dwelling  houses  In  the 
BOrmal  aazmer,  it  would  be  lawful  and  permissible  to  have 
a  eonerets  wall  and  runway  erected.,  as  in  this  instance, 
so  that  the  tenants  of  the  houses  In  question  could  freely 
enter  and.  leave  same. 

Respectfully  yours, 


'S 


Department  of  Public  ?i^orks. 


City  Attorney. 
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Jane  S8th,1926. 


Mr.  FreuQlc  C.  Havener, 
Supervisors*   ChamlDers, 
City  Hall, 
City. 


Dear  Sir:- 


In  response  to  your  request  as  to 
whether  or  not  the  Board  of  Supervisors  in  granting 
a  ferry  franchise  pursuant  to  the  provisions  of  the 
Political  Code  bearing  on  that  subject  has  the 
right  to  provide  in  the  franchise  that  it  shall  not 
"be  assigned  without  the  consent  of  the  Board,  I 
beg  to  advise  you  that  it  is  my  opinion  that  the 
Board  has  the  right  to  insert  in  the  franchise  a 
provision  against  assignment  without  its  consent* 

This  principle  seems  to  have  been  decided 
in  the  case  of  People  vs.  Lawley  reported  in  17  Cal» 
App*  page  S31*   This  was  a  case  where  one  Lawley 
was  granted  permission  by  the  State  Legislature  to 
oonstruot  and  conduct  a  toll  road  in  the  Covmty  of 
ISa^SLp   and  I  direct  your  attention  to  the  language  of 
Judge  Hart  on  the  particular  phase  of  the  inquiry 
in  which  you  are  interested* 

"I  do  not,  however,  intense. to  be 
understood  as  holding  that  the  state  could 
not  have  made  the  procvirement  of  its  consent 
a  prerequisite  or  a  condition  precedent  to 
the  exercise  of  the  right  by  the  grantee  to 
transfer  the  franchise;  but  the  state  has 
not  done  so  in  this  case  by  express  language 
or  by  language  reasonably  capable  of  the 
construction  that  such  was  its  intention. 
The  state  always  retains  or  reserves  the  power 
to  regulate  and  control  such  franchises  wherever 
th^y  may  go  to  to  whomsoever* s  hands  or  owner- 
ship they  may  be  transmitted,  and  its  chief  and, 
indeed,  only  concern  with  regard  to  such  grants 
is  that  they  shall  not  only  be  used  for  the 
purpose  which  they  are  created  to  subserro,  but 
so  vised  as  not  to  injtire  the  public  or  trespass 
upon  tin  rights  •  Having  this  power  of  super- 
vis  ion  or  control  over  such  aMtffeaB,  the  state 
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nay  forfeit  them  and  all  rights  acq.uired 
therehy  where  they  are  not  xised  or  where 
they  axe  misueed*  There  is,  therefore,  no 
necessity  for  ia^osing  restraints  upon  or 
in  any  way  fettering  the  power  of  alienation 
as  to  estates  thus  created  and  thus  render- 
ing their  value  as  property  exceedingly 
precarious  •** 

Trusting  this  will  be  sufficient  information 


for  you,  I  am. 


Sincerely  yoiirs. 


City  Attorney. 


on  t&aoldiexiJ'   ,2!   ove:fT     •b—ifmlm  9%b  %9di 

^*BsmJ:%Moeiq 

r.r.itBmTo'^nl   rfrat '>-t'*-1:xrs    scf   III-/  ^trii  'j.nilaxrrT 


.TiemovJiA  ^i"10 


"4 


June  30,1926. 


SUBJ3CI:    BUS  FR/vJJCHIS3S. 


Gentlemen :- 

Under  date  of  June  17,1926,  your  IIonoralDle  Board 
has  requested  that  I  outline  for  you  the  necessary  legal 
prooeedlnga  as  well  as  the  neoessary  legislation  for  the 
granting  of  a  motor  bus  franchise  as  proposed  in  an  applioation 
or  petition  filed  with  the  Board  of  Supervisors  lay  V.illiam  J* 
Gaffney. 

OPIHION. 

All  franchises  or  privileges  granted  hy  boards  of 
supervisors  are  governed  by  the  provisions  of  what  is  inovm  as 
the  "Broughton  Act". 

•Che  "Broughton  Aot"  of  March  22,1906, 
1905  Stats,  p.777; 

Ajaend. Stats.  1909,  p. 125; 
Amend. Stats. 1915  ,  p. 1303; 
General  Laws  Act,  p. 229; 

Upon  an  application  being  filed  with  the  Board  of 
Supervisors  that  body  shall,  in  its  discretion,  advertise  the  fact 
of  said  applioation,  together  with  the  statement  that  it  is  proposed 
to  grant  the  same,  and  this  advertisement  shall  be  published  in  the 
offieial  newspaper  of  this  Uity  and  Ooxmty.   The  advertisement  must 
state  that  bids  will  be  received  for  suoh  franchise  and  that  it  will 
be  awarded  to  ihe  highest  bidder  and  must  be  published  once  a  day  for 
ten  sueoesslve  days.   I'lo  action  shall  be  taken  within  tv/enty  days 
nor  more  than  thirty  days  after  publication  is  completed. 

The  publication  must  state  the  character  of  the 
franchise,  the  term  for  which  it  is  to  be  granted,  and,  in  this  instguioe, 
the  routes  to  be  traversed;  that  sealed  bids  tiierefor  will  be  received 
up  to  a  certain  hoxir  and  day  named  in  the  advertisement. 
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The  advertisement  muat  state  that  the  franehlse  will  be 
•trufl}:  off,  sold  or  a.varded  to  the  -person,  firm  or  corporation 
maiing  the  highest  cash  tid  therefor,  provided  further,  that  at 
th»  time  of  the  O'jecing  of  said  bids  any  such  oerson,  firm  or 
oorporation  may  he  present  or  re  resented  and  may  hid  for  said 
franchise  or  privilege  a  sum  of  not  leas  than  ten  per  cent 
above  the  highest  sealed  bid  therefor  and  emy  bid  so  znade  may 
thereafter  be  raised  not  less  than  ten  per  cent  of  any  responsible 
bidder  until  said  franchise  is  avrarded  to  the  hi^est  bidder,  and 
said  bid  shall  be  accompanied  by  oash  or  certified  check  for  the 
full  amount  of  said  bid.  Said  bidder  may  deposit  the  cash  or 
certified  check  for  ten  per  cent  of  the  seid  bid  and  witJiln 
twenty-fouj  hours  thereafter  deposit  the  rent^ining  ninety  per  eent 
of  the  amount  thereof.   In  the  event  of  failure  so  to  do  said 
bid  shall  be  void. 

The  suocessfiol  bidder  shall  also  file  a  running  bond 
guaranteeing  the  carrying  out  of  the  provisions  of  said  franchise. 

I  direct  your  attention  to  the  following  clauses  in 
the  amended  application,  which  I  believe  contain  conditions 
which  cannot  be  legally  complied  vjith. 

I.   Paragraph  6th  provides  that  neither  the  city,  nor  the 
Board  of  Supervisors  nor  its  officers,  shall  grant  to  any 
other  nerson  any  franchise  right  or  privilege  of  operating 
busses  of  any  description  over  the  route  proposed  in  the  franchise. 
You  are  advised  that  the  Board  of  Supervisors  hsis  not  the  author- 
ity to  grant  an  exclusi-f*  permit  or  frajiohiae.  There  is  no 
provision  contained  in  o\ir  charter  under  which  the  franchise 
asked  for  can  be  granted,  therefore  you  must  look  to  the  general 
laws  of  the  state  for  such  authority.  The  Act  of  the  Legislature 
of  1905,  and  amended  1909,  and  1915,  ooamonly  kno^yn  as  the 
"Broxighton  Act",  regulates  the  granting  of  franchises  by  counties 
and  by  municipalities.  There  is  nothing  in  this  Act  authorizing 
the  grant  of  an  exclusive  franchise,  and  as  grants  of  pov/er  to 
municipalities  by  the  State  legislature  must  be  strictly  con- 
str\ied,  municipalities  have  tinder  the  Act  only  the  powers 
specifically  granted  to  them. 

A  municipality  has  no  power  to  grant  an  exclusive 
franchise  to  use  the  stjeets,  to  a  public  searvioe  corporation, 
unless  the  power  not  only  to  grant  a  franchise,  but  also  to 
grant  an  exclusive  franchise  has  been  delegated  to  it  by  the 
Legislature  either  expressly  or  by  necessary  implication. 

See  I.IcCuillan  Ilun,  Corps*  1633,p»3413  and  cases  cited. 
The  Supreme  Court  of  the  TInited  States  in 
./ater,  Light  A  Gas  Co.vJiutchixison,  reported  207  U.S.  385,  has 
said:   "A  grant  of  pov;er  to  confer  such  a  privilege  (i»  q»  to 
grant  a  franchise)  is  not  necessarily  a  grant  of  power  to  make 
it  exclusive". 


^; 


.s 


•i)  •'J  o 


al  e 


:iJS.a 


-•3X0-/    Oa     X-A.Jii; 


O'ttr^ 


•.'  ^  jt , .  tj 


:\  »  fa'^tr^ 


^ 


»• 


You  axe  therefore  adrlsed  that  it  Is  beyond  the  power  of 
the  Board  of  Supervisors  to  insert  In  the  franchise  applied  for,  any 
provision  that  will  render  It  an  exclusive  right  or  privilege. 

II.  Paragraph  9th  -  Provides  that  no  tax  other  than  the 
revenue  provided  for  In  the  franchise  shall  he  collected  from  the 
applicant.   «/hile  possibly  this  provision  is  not  Illegal,  I  direct 
your  attention  to  the  fact  that  such  a  provision  would  prevent 

the  city  from  ever  colleotlzxg  any  taxes  on  the  physical  property  of 
the  owner  of  the  freinohlse. 

III.  Paragraph  10th»  ma^es  provision  for  the  assignaent  of  the 
franchise  under  certain  conditions,  and  provides  that  if  the  franchise 
is  assigned  to  any  person,  firm  or  corporation  operating  a  street 
railway,  that  the  city  may  terminate  the  franchise*   I  direct  your 
attention  to  the  fact  that  there  is  nothing  in  the  application  which 
will  prevent  any  street  railway  acquiring  the  capital  stoclc  of  the 
corporation  which  may  own  the  franchise,  and  thereby  acquire  control 
of  it  as  effectively  as  If  it  was  transferred  directly* 

IT.  Paragraph  11th,  provides  for  the  acquiring  of  the  franchise 
by  the  City  under  certain  conditions.  The  language  of  this  paragraph 
falls  to  provide  any  means  for  detezmlning  the  value  of  either  the 
franchise  or  the  properties  used  in  connection  therewith.  This 
failxire  would  necessitate  proceedings  either  before  the  Railroad 
Commission  or  in  the  courts,  or  perhaps  both,  to  determine  value. 
Furthermore,  it  provides  for  the  value  of  the  franchise.   I  direct 
your  attention  to  the  difficulty  of  fixing  the  value  of  the  franchise 
exclusive  of  the  physical  properties  xised  in  connection  therewith. 

In  view  of  the  foregoing,  I  a^jain  advise  you  that  the 
Board  of  Sx^ervisors  has  not  the  power  to  aaJce  this  franchise 
exclusive,  and  I  believe  that  the  other  matters  adverted  to  should 
receive  the  oarefal  oon&ideratlon  of  your  Committee. 

Sincerely  yours. 


CITY  ATTORHSY. 


To  the  Public  Utilities  Committee. 
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July  6th,  1926. 


SUBJECT:   Modem  Languages  'beins 

taught  in  Junior  High  Schools . 


Dear  Sir; 

Sinoe  modem  languages  are  being  taught  in  the 
San  Franolsoo  Jimior  high  schools  (covering  the  unit  of 
7th,  8th,  and  9th  grades),  may  we  consider  that  full  and 
due  compliance  with  the  provisions  of  the  law  is  being 
had? 


Section  1665a  of  the  Political  Code  provides: 

"The  hoard  of  education  in  every  city  of 
the  first  and  first  and  one-half  classes 
shall  establish  and  maintain  in  each  of  said 
cities  of  the  first  and  first  and  one-half 
classes  at  least  one  public  school  in  w^hioh 
shall  be  taught  the  I'rench,  Spanish,  Italian 
and  German  languages  or  any  of  them  in  con- 
nection with  the  studies  in  the  iiiiglish 
language  prescribed  to  be  taught  by  section 
1665  of  the  Political  Code  of  the  state  of 
California*  Such  schools  shall  be  designated 
as  cosmopolitan  schools,  and  shall  be  subject 
to  saoh   zniles  and  iregulations  as  may  be  pre- 
scribed by  said  boards  of  education  of  said 
cities  of  the  first  and  first  and  one-half 
classes  wherein  said  school  or  schools  shall 
be  established  and  maintained;  provided,  that 
the  schools  provided  for  in  section  1665a  may 
be  established  by  the  board  of  education  of 
any  city  or  city  and  county  when  by  such 
board  it  may  be  deemed  necessary  or  advisable." 

In  view  of  the  foregoing  section  of  the  Political 
Code,  it  appears  that  since  the  City  and  County  of  San 
Francisco  is  teaching  modem  languages  in  the  San  Francisco 
Junior  high  schools  the  intent  and  ptirpose  of  the  law  is 
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being  fully  compiled  with.  The  term  "oosmopolltan"  is 
simply  a  designation  and  may  or  may  not  "be  used  In  the 
name  of  the  school. 

Yours  respectfully. 


CITY  ilTORNET. 


Superintendent  of  Schools, 

City  Hall, 

City. 
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July  Sth,  19  26. 


SOTJ3CT:  Power  of  Fire  Department 
to  Demote  an  Officer. 


Grentlemen: 

Under  date  of  June  15,  19E6,  you  asked 
my  opinion  as  to  the  povser  of  the  Board  "to  demote  an 
offloer  as  a  penalty  after  charges  have  been  heard 
at  a  public  hearing  and  the  defendant  allowed  to  be 
represented  by  attorneys  and  witnesses  introduced  In 
his  behalf." 

You  state  a  hypothetical  case  would  be 
where  a  Captain  in  the  department  was  brought  to  trial 
for  being  under  the  influence  of  liq.uor  while  on  duty, 
and  after  a  fair  trial  the  Board  found  such  officer 
guilty,  and  your  cLUOstion  specifically  is  whether  the 
Board  would  have  the  right  to  demote  the  officer  to  the 
position  of  Lieutenant  as  a  penalty. 

OPIKIOH. 


The  powers  granted  to  the  Board  of 
Fire  Commissioners  are  what  is  known  as  delegated 
powers  and  must  be  found  in  the  charter,  and  when 
80  found  must  be  strictly  construed,  as  it  is  the 
rule  that  all  powers  not  especially  delegated  are 
reserved. 

Sections  7  and  8  of  Article  IX,  Chapter  I, 
of  our  charter  gives  your  Honorable  Board  the  right 
to  transfer  or  dismiss  a  member  of  your  Department  after 
a  trial  before  the  Commissioners.  The  Coiaraissioners  may 
also  make  reasonable  rules  and  regulations  for  conducting 
the  affairs  of  the  Department  and  may  fine  or  suspend 
a  member  of  the  Fire  Department  for  their  violation. 

As  the  terms  used  in  the  tviro  sections 
mentioned  are  very  plain  no  authorities  are  neces- 
sary for  their  construction,  aad  it  is  ray  opinion 
that  the  Board  of  Fire  Conjnissioners  has  no  right  to 
demote  a  member  of  the  Fire  Department  as  a  penalty 
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for  violation  of  any  xiLLes  or  rdgulatione,  but  mast  Imipoi 
the  penalty  as  outllnod  in  Artlole  ZX,  Chapter  I  of  (mr 
oharter* 

YoxiTB  trxiJLy, 


cirr  ATTomiiST. 


Board  of  Fire  CommlsEloners 

City  Hall, 

City. 
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Jtay  lOth,   19S6. 


SUBJECT:     Collection  of  Unpaid  Lioense  Tax 
from  Purchasers  of  Businesses* 


]}ear  Sir: 

I  am  in  receipt  of  a  letter  from  you  under  date  of 
April  12th,  19S6,  and  in  which  letter  the  following  nuestions  are 
aslced: 

"1.   In  the  matter  of  taxes,  the  Government  is 
protected  and  can  never  lose  its  claim  for  payment  of 
unpaid  taxes*  A  lien  always  holding  regardless  of 
change  of  ownership.  Does  not  the  same  rule  hold  for 
transfers  of  lioenseable  husinees  on  which  no  license 
tax  has  been  paid? 

2.   Is  not  every  buyer  obligated  to  see  that  the 
lleensable  business  which  he  purchases  has  a  paid  up 
lioense  at  the  moment  ownership  changes?" 

Tou  also  request  that  you  be  advised  as  to  what  ri^ts 
the  City  has  to  collect  unpaid  revenues  in  the  instances  referred  to, 
and  particularly  where  tlie  former  owner  can  no  longer  be  located,  can 
you  hold  the  present  owner  for  unpaid  license  fees. 

OPnflOH. 

In  reply  to  your  query  number  one,  regarding  the  predica- 
tion of  a  lien  upon  a  biisiness  i^ere  the  license  for  conducting  the 
same  has  not  been  paid,  similar  to  the  imposition  of  a  lien  on  real 
and  personal  property  for  failure  to  pay  the  assessed  tax,  I  direct 
your  attention  to  the  fact  that  legislation  enabling  such  a 
procedure  must  be  in  effect  before  a  business  can  be  so  b\irdened. 

Insofar  as  no  provision  for  the  imposition  of  a  lien 
upon  the  llcensable  bxxsinesses  has  been  placed  in  the  License 
Ordinance  No.  5132  (New  Series),  the  unpaid  license  represents  a 
debt  due  from  the  operator  or  owner  of  the  business  to  the 
manlolpality. 

Therefore,  your  question  number  one  must  be  answered  in 
the  negative. 
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Referring  to  your  second  Inqixlry  relatlre  to  the 
obligation  of  a  prospectlTe  buyer  of  a  licensable  business  in 
aAoertaining  the  condition  of  the  license,  I  invite  your 
attention  to  the  old  lei^  naxin,  that  all  persons  are 
prestoaed  to  know  the  law,  and  if  they  assune  a  condition 
bearing  legal  conseq^uenees,  they  are  bound  by  the  results  of 
their  determination, 

A  buyer  in  purchasing  a  licensable  business, 
determines  the  punAiass  price  upon  the  relation  of  the 
liabilities  to  the  assets »  and  as  I  outlined  above,  the  legal 
effeet  of  unpaid  licenses  is  a  debt,  his  assunption  of  the 
business  is  an  aelcnowled^ent  of  the  liability,  the  unpaid 
lieenss  taixes* 

Wherefore,  he,  the  buyer,  or  operator,  thus  assents 
to  the  proper  paynsnt  of  the  outstanding  debt,  end  upon  refusal 
to  pay,  may  be  sued  by  your  office,  under  the  provisions  of  the 
Lieexue  Ordinance. 


Respeetfully, 


CITY  ATTORNEY. 


Tax  Collector. 
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July  16th,  1926. 
SUBJi::CT:   Sdooad  Hand  Dealers*  Parmlts. 

Gentlemeni 

Your  req^udst  for  aa  opinion  regarding  the 
followinG'i  is  at  handt 

RS.-'UiiST. 


*  »> 


"Ihere  are  a  number  of  persons,   firms  and 
oorporations  in  San  Franolsoo  handling  second-hand 
typewriters,  adding  machines  and  cash  registers. 
Some   of  these  'hay  and  sell  these  articles  outright 
and  others  take   them  in  trade   or  part  payment 
when  new  ones  are  purchased. 

Sereral  of  these  persons  have  permits  from 
this  Board  as  second -hand  dealers  to  ezigage   in 
such  business,  and  there  are  a  number  of  others 
•ngaged  in  a  similar  business  who  do  not  hold 
permits  from  this  Board  and  who  have  been  direct- 
ed to  obtain  permits  as  second-hand  dealers  as 
provided  for  in  the  ordinance  of  the  Board  of 
Supervisors  regulating  second-hand  dealers. 

Before  definite  action  is  taken  on  these 
applications,  we  would  like  to  know  whether  or 
not 

First:     Is  a  permit  req^uired  from  this 
Board  by  a  person,    fiita  or  corporation  that 
takes  in  trade  a  second-hand  typewriter,  adding 
machine  or  cash  register  as  part  payment  for  new 
goods  purchased? 
and 

Second:      Is  a  permit  reg^uired  from  thie  Board 
by  a  pereon,   firm  or    corporation  that  deals  in 
baying  or  Belling  second-hand  typewriters,   adding 
machines  or  cash  registers  where  the  said  articles 
are  not  taken  in  in  trade  or  as  part  payment  for 
new  goods  purchased?" 
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2. 

OPIIflOH. 

Article  VIII,   Chapter  III,   Section  9,   of   the  Charter 
of  the  City  aaid  County  of  San  Francisco,  p2X)vicLes  that  the 
Bosupd  of  Police  Commissioners  has  the  right  to  grant  or  refuse 
to  grant  peznits  to  any  person  engaged  or  desiring  to  engage  in 
Imsiness  as  a  dealer  in  second-hand  merchandise. 

Ordinance  Ho.  5132   (Hew  Series)   of  the  City  and  County 
of  San  Franoisoe,   Seetion  6S  thereof,  prorldes  as  follows; 

"Irery  person,   firm  or  corporation  engaged  in 
the  Ixusiness  of  "buying,   selling  or  exchanging 
seoond-hand  goods,   each  as  provisions,  goods, 
wares,  merchandise,  raedioines,   drugs,    Jewelry, 
precious  netals  or  wares,   shall   (after  securing  a 
q.uarterly  permit  from  the  Board  of  Police  Com- 
missioners to  carry  on  the  business) ,   pay  a 
lieense  of  twenty-fiye   (E5)   dollars  per  q,uarter." 

In  view  of  the  language  of  the  ordinance  quoted,  the 
same  answer  cannot  be  given  to  both  of  the  questions  asked. 
Directing  consideration  to  your   first  q\b3stion,   I  am  of  the 
opinion  that  a  person  or  film  may  to  some  extent  deal  in  second- 
hand articles,   and  still  not  come  within  the   category  of  being 
"engaged  in  the  business  of  buying,   selling  or  exchanging 
aeoond<4iand  goods".     If  the  person  or  firm  is  engaged  in  the 
business  of  merchandising  or  dealing  In  new  goods  as  the  major 
part  of  their  calling  or  enterprios,  and  should  take  a  second- 
hand article  as  a  part  payment  on  new  goods  sold  to   the  owner 
of  the  second-hand  article,  or  allow  a  credit  on  the  purchase 
of  a  new  article  to   the  ajMunt  of  the  value   of  the   second-hand 
artiole  surrendered,   such  transactions  would  not  make   the 
person  or  fim  a  second-hand  dealer,   or  a  dealer  in  second-hand 
goods*       A  ae41cr  in  seoond-hand  goods  makes  his  profit  on  the 
■alo  of  the  second-hand  artiole,  while  the   dealer  in  new  goods 
makes  his  profit  on  the   sale  of  the  new  goods  even  though  a 
portion  of  the  profit  be  the  second-hand  article  for  which  the 
credit  has  been  allowed.     The  District  Court  of  Appeals  notes 
the  distinction  mentioned.      See   In  re  Higgins-  50  Cal.   App.   53S, 
where  the  Court  uses  the   following  language: 

"There   is  a  clear  distinction  betv/een  the  business 
of  buying  at  the  lowest  price   second-hand  automobiles 
for  resale,   and  the  business  of  selling  new  cars  at  the 
highest  price  and  taking  used  cars  in  part  payraent.    In 
the  one  case  the   object  is  to  make  a  profit  on  the 
original  sales  of  new  cars  and  on  the   other  to  make  a 
profit  on  the  purchase  of  second-hand  cars.     These  reasons 
furnish  a  sufficient  ground  for  a  classification  between 
the   two  classes  of  dealers  in  second-hand  cars." 
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You  are  therefore  advised  that  If   the  business  of 
person  mentioned  in  your  first  inc^uiry  is  primarily  and 
principally  dealing  in  new  merehandlse ,   the   fact  that  hd 
aooepts  a  seoond^hand  artlole  of  a  like  nature,   in  part 
payment  of  new  merchandise  sold  does  not  ma^ce  him  a  seoond- 
hand  dealer,   and  he   is  not  rec^uired  to  obtain  a  permit  from 
yovu?  board.     Let  it  be  understood  however  that  the  principal 
business  must  be  dealing  in  new  merchandise,   for  the  mere 
faet  that  a  person  carries  some  new  goods  and  sells  same  with 
second-hand  goods  will  not  exempt  that  person  from  the  provisions 
of  the   ordinance. 

As  to  the  second  question  asJced,   I  am  of  the  opinion 
that  a  person  such  as  you  mention  in  that  inq^uiry  is  a  person 
tnga^d  in  dealing  in  second-hand  merchandise. 

The  term  "merehandlse"   is  sufficiently  broad  to  inolu&e 
the  articles  mentioned.     See  In  re  Holmes  187  Cal.   640.     Holding 
that  books  are  merchandise,  and  defining  merchandise  as  "the 
objects  o:f  commerce,  whatever  is  usually  bou^t  and  sold  in 
trade,  or  market,   by  merchants;   wares,  goods,   commodities'*. 

See  also  In  re  Bees  50  Cal.  App.   11*       Defining  the 
word  "goods", as  every  species  of  property  which  is  not  "real 
estate". 

I  am  therefore  of  the  opinion  that  a  person  who  deals 
in  second-hand  typewriters,  etc.,   is  "engaged  in  the  business 
of  dealing  in  seoond-hand  goods  and  ncrchandise" ,  and  you 
are  accordingly  advised  that  under  the  provisions  of  the 
ordinance  quoted  he  must  obtain  a  permit  from  your  board  as 
provided  in  the  ordinance. 

Sincerely  yours. 


CITY  MJ-'HOimEI. 
To  the  Board  of  Police  Commissioners. 
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July  12th.  1926. 


SUBJECT:  Unlawfril  Zoning  of  Dietriote. 


Milton  Max^s,  Esq., 

and.  City  Planning  Committee  of 

Board  of  Supervisors. 


Dear  Sirs: 


RSQUBST. 


"I  reqtuest  an  opinion  reepeoting  the  following  sitxiation: 
The  Board  of  Supervisors  in  1921  adopted  the  Zone  Ordinance  hy 
virtue  of  which  the  property  hounded  on  the  north  "by  Vicente  Street, 
on  the  east  hy  a  line  120  feet  eaaterly  from  and  parallel  with  the 
easterly  line  of  46th  Avenue,  on  the  south  by  31oat  Boulevard  and 
on  the  west  by  the  Great  Highway,  was  classified  as  follows:   In 
the  First  Residential  District  with  the  exception  that  tiie  Sloat 
Boulevard  frontages  of  the  bloolcs  boxinded  by  v/awona  Street,  Sloat 
Boulevard,  46th  Avenue  and  the  Great  Highway  and  the  Great  Highway 
frontages  of  all  of  the  property  hereinabove  mentioned  were  soned 
oomiaerelally*  This  is  indicated  upon  the  Zone  ];laps  adopted  and  maAe 
a  part  of  the  Ordinance  in  19E1. 

On  July  13th,  1925,  Ordin'-noe  lio.  6695  New  Series  was 
passed  reading  as  follows:  "Seetlon  1.  .  Section  5  of  the  use  of 
Property  Zone  Maps  constituting  a  part  of  said  ordinance  is  hereby 
ordered  changed  so  as  to  place  the  property  bounded  on  the  north  by 
Vicente,  on  the  east  by  a  line  120  feet  easterly  from  and  parallel 
with  the  easterly  line  of  46th  Avenue,  on  the  south  by  Sloat 
Boulevard  and  on  the  west  by  the  Great  Highway,  in  the  Commercial 
District  instead  of  the  First  Residential  District  where  not  already 
so  oiassified.     Section  2.  It  is  the  purpose  of  this  ordinance 
to  permit  the  use  of  the  property  hereinabove  described  and  not 
heretofore  included  in  the  Commercial  District  to  be  used  for  auto- 
mobile parking  purposes  and  the  use  of  said  property  for  any  purpose 
not  permitted  in  a  First  Residential  District  is  hereby  expressly 
prohibited." 

On  lecember  7,  1925,  the  Board  of  Supervisors  passed 
Ordinance  Ho.  6871  Kew  Series,  reading  ae  follows:   "Be  it  ordained 
by  the  People  of  the  City  and  County  of  San  Francisco,  as  follows: 

Section  1.  Ordinance  No.  5464  (l«w  Series),  the  title  of  which 
is  above  recited,  is  hereby  amended,  as  follows: 
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Seetlon  5  of  the  Use  of  Property  Zone  Maps  constituting  a  part  of 
said  ordinance  is  herelay  ordered  clianged  so  as  to  place  tlie  property 
bounded  on  the  north  by  Vicente  Street,  on  the  east  hy  a  line  120 
feet  easterly  from  and  parallel  with  the  easterly  line  of  Forty- 
sixth  Avenue,  on  the  south  by  Sloat  Boulevard  and  on  the  west  by 
the  CJreat  Highway,  in  the  Commercial  District  Instead  of  the  First 
Residential  TJistrict  where  not  already  so  classified. 

Section  2.  The  purpose  of  this  ordinance  is  to  permit  the  erection 
of  a  high-class  hotel  upon  the  area  herein  described,  together  with 
such  adjuncts  of  a  commercial  character  as  may  be  customary  in  a  gen- 
eral plan  to  provide  for  public  demands  and  to  include  a  theater, 
garage,  restaursmt,  cottages,  clubhouse,  bowling  alleys  and  places 
for  the  sale  of  merchandise,  subject  to  application  to  property  City 
authorities  where  required,  but  it  shall  not  be  held  to  include  an 
amusement  park  or  any  of  the  concessions  or  activities  usually  con- 
ducted therein. 

Section  3.   Ordinance  Fo.  6695  (Hew  Series)  is  hereby  repealed," 

I  desire  an  opinion  In  response  to  the  following  qtueries. 

1.   In  view  of  the  uses  permitted  by  the  original  zone  ordinance 
Ko.  5464  adopted  in  1921,  Seetlon  5  of  which  prescribes  the  classes 
of  struettires  and  business  permitted  in  a  Commercial  district,  does 
any  lialtatlon  other  than  that  set  forth  in  Section  5  of  the  original 
ordinance  exist  with  respect  to  the  property  hereinabove  described? 

2*  Did  the  Board  of  Supervisors  in  view  of  the  uses  permitted  by 
the  original  Zone  Ordinance  possess  the  power  by  Section  E  of  Ordin- 
ance Uo.  6695  to  limit  the  use  of  the  property  thereby  zoned  as  Com- 
morolal  to  an  automobile  parking  station? 

3.  Sid  the  Board  of  Supervisors  in  view  of  the  uses  permitted  by 
the  original  Zone  Ordinance  of  1921  possess  the  power  to  limit  the 
tise  of  the  property  thereby  rezoned  as  Commercial  to  the  classes  of 
structtires  and  business  set  forth  in  Section  E  of  Ordinance  ITo.  6871? 

4.  Does  the  language  of  Section  2  of  Ordinance  Ho.  6871  consti- 
tute Legislation  effecting  a  limitation  or  does  it  consist  merely 
of  the  expression  of  intention? 

5.  What  is  the  extent  of  the  limitation,  if  any,  as  to  the  use  of 
the  property  fixed  by  Section  2  of  Ordinance  ?Io.  68717 

6*  Does  the  language  of  Seetlon  2  of  Ordinance  Ko.  6871  seelc  to 
prohibit  any  commercial  use  other  than  an  amusement  park?  " 
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OPCTIOB, 

In  California  It  is  well  settled  tliat  there  is  no 
objection  to  zoning  ordinances  as  such.   It  is  thoroughly  established 
In  this  country  that  the  rights  preserved  to  the  individual  by  the 
constitutional  guarantees  are  held  in  subordination  to  the  rights 
of  society  and  the  general  welfare. 

The  courts  are  roq.uired  in  considering  the  validity  of 
zoning  ordinances,  to  deteimlne  in  addition  to  the  need  thereof, 
whether  or  not  they  are  arbitrary  and  disoriainatory  in  their 
conception  and  application,  and  whether  they  have  any  reasonable 
tendency  to  promote  the  public  morals,  health,  safety  or  general 
welfare  and  prosperity  of  the  ooauaunity*  The  regulation  of  the 
development  of  a  city  under  a  comprehensive  and  carefully  considered 
zoning  plan  tends  to  promote  the  general  welfare  of  the  conaatmity, 
and  the  adoption  and  enforcement  of  such  a  plan,  when  fairly  con- 
ceived and  equably  applied,  is  well  within  the  scope  of  the  police 
power  an.d  is  constitutional. 

The  purpose  of  comprehensive  zoning  is  the  attainment  of 
unity  in  the  construction  and  development  ox  a  city  alon^  lines  of 
reasonable  regulations  which  tend  to  promote  the  health,  safety, 
morals  and  general  v/elfare  of  the  community,  and  to  accomplish  this 
puirpose  there  must  be  definitely  in  the  alnds  of  the  maA:er&  of  a 
comprehensive  zoning  system,  a  plan  in  outline  at  least  sujfficiently 
extensive  so  that  when  embodied  in  an  enacted  ordinance,  a  reviewer 
thereof  nay  say  with  confidenoe  that  it  will  redound  to  the  welfare 
of  the  city  as  a  whole,  and  that  any  part  of  that  plan  is  reasonably 
related  thereto. 

In  lOLLSR  vs.  BOiJ?D  OF  PUBLIC  V/CRKS,  195  Cal.  477. 
at  page  488,  the  court  said: 

"It  may  be  taken  as  now  well  settled  that  courts 
arc  renuired  in  considering  the  validity  of  zoning 
ordinances  to  determine,  in  addition  to  the  need  thereof, 
whether  or  not  they  are  arbitrary  and  diecriainatory 
in  their  conception  and  application  and  whether  they  have 
any  reasonable  tendency  to  promote  the  public  morals, 
health,  safety,  or  general  welfare  and  prosperity  of  a 
commxinity." 

And  further  on  page  489: 

"It  cannot  be  gainsaid,  however,  that  maziy 
mxmiclpalities,  evidently  upon  the  theory  that  zoning 
is  a  panacea  for  civic  ills,  have,  \uider  the  guise 
of  zoning,  so\j^t  to  enact  and  enforce  unreasonable 
and  discriminatory  ordinances.  Some  of  these  attempted 
regulations  have  been  palpably  for  the  exclusive  and 
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preferential  benefit  of  particular  localities," 

"In  the  deteimlnation  of  this  problem  two 
questions  present  themselves:   (1)  Is  the  scheme  of 
zoning  as  a  whole  soxind,  that  is  to  say»  is  the 
method  of  classification  and  districting  reasonably 
necessary  to  the  public  health,  safety,  morals,  or 
general  welfare?  And  (2)  Has  the  scheme  of  classifi- 
cation and  districting  been  applied  fairly  and 
impartially  in  each  instance?" 

Thus,  it  may  be  readily  perceived  that  the  whole 
theory  of  zoning  is  predicated  upon  the  idea  that  there  shall  be 
no  unreasonable  discrimination  shown,  and  that  a  comprehensive 
zoning  plan  should  be  established,  if  at  all,  for  the  benefit  of 
all  of  the  people. 

In  answer  to  ^uery  Ho.  1;   In  view  of  the  foregoing, 
I  would  say  that  Ordinance  lo.  6695  (ITow  Series)  including  both 
sections  thereof,  as  passed  on  July  13th,  1925,  was  wholly  void  and 
invalid,  since  it  did  not  carry  out  the  comprehensive  zoning  scheme 
previously  enacted  by  the  passage  of  Ordinance  Ho.  5464  (Ifew  Series), 
and  for  the  fxirther  reason  that  it  was  unreasonably  discriminatory. 
I  am  of  the  opinion  that  Ordinance  Fo.  6871  (Hew  Series) .including 
all  sections  thereof,  passed  on  December  7th,  1925,  is  lliDewise  void 
and  invalid,  for  the  same  reason.  Hence,  it  Is  my  opinion  that  the 
property  outlined  was  and  still  Is  in  the  First  Residential  ^nstrict, 
with  the  exception  of  the  Sloat  Boulevard  frontages  of  the  blocJcs 
bounded  by  v;awona  Street,  Sloat  Boulevard,  46th  Avenue,  and  the 
Great  JTl^way,  and  the  Great  Highway  frontages  of  all  of  the  prop- 
erty hereinabove  mentioned,  which  were  zoned  commerolally. 

Ordinance  Eo.  6695  (Kew  Series)  being  ineffective, 
and  Ordinance  Eo.  6871  (Uew  Series)  being  lljcewlse  without  effeot, 
the  original  ordinance,  as  It  was  prior  to  the  time  of  the  passage 
of  the  void  and  invalid  amending  ordinances ,  would  stand, 
particularly  in  view  of  the  fact  that  the  rule  appears  to  be  that 
parts  of  an  ordinance  relating  to  the  same  subject  are  generally  to 
be  construed  together,  and  since  in  this  instance  all  of  the  parts 
of  the  void  and  invalid  amending  ordinances  are  so  inter-related 
that  they  form  a  composite  whole,  both  of  the  amending  ordinances 
would  be  of  no  effect. 

18  CAL.  JURIS.  933 

ROBMI  vs.  POIICS  COURT,  148  Cal.  131. 

"The  provisions  of  the  ordinance  are  to  be 
considered  as  a  whole,  and  it  is  not  to  be  assumed 
that  the  city  council  would  have  adopted  the  first 
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clause  v/lthout  eziaetlng  the  condition  thereto. 
The  connection  of  the  tvo  clauses  hy  the  conjunction, 
"unless"  shows  that  they  are  to  he  taken  together, 
anA  that  the  first  clause  does  not  by  Itself 
•3Q>res8  the  legislative  will  of  the  council*  It 
is  well  established  that  a  statute  may  he  in  part 
constitutional,  and  in  part  unconstitutional,  and, 
if  the  parts  are  oholly  independent  of  oaoh  other, 
that  which  is  constitutional  may  stand,  while 
that  which  is  unconstitutional  will  be  rejected; 
but,  as  was  said  in  Poindexter  t.  Greenhow, 
114  U.  3,  305:  "'These  are  cases  v;here  the  p%rt« 
are  so  distinctly  separable  that  each  oaui  stand 
alone,  and  where  the  court  is  able  to  sec  and  to 
declare  that  the  intention  of  tho  legislature 
was  that  the  part  pronounoed  valid  should  be 
enforceable,  even  though  the  other  part  should 
fail.  To  hold  otherwise  woTxld  be  to  substitute 
for  the  law  Intended  by  the  lefe-islature  one  they 
may  never  have  been  willing  by  itself  to  enact," 

In  re  WOHa  xIAHE,  108  Cal,  680. 

In  answer  to  (^uery  Wo.  2;  For  the  same  reasons  herein- 
before stated,  my  ejnewor  to  this  Query  is  "no" .   The  Board  of  Super- 
visors has  not  the  authority  to  arbitrarily  limit  the  use  of  prop- 
erty, zoned  as  comnercial,  to  an  automobile  parking  station,  v/hen  the 
general  zoning  ordinance  provides  what  lines  of  business  may  be 
established  in  a  commercial  zone  or  excluded  therefrom. 

In  answer  to  query  Ko»  S;   For  the  same  reasons,  the 
answer  is  ''no"'. 

In  answer  to  query  Ko.  4;   It  is  my  opinion  that  the 
laivSQ&ge  used  in  nectioiT  E  of  Ordinance  JTo.  6871,  consists  merely 
of  an  expression  of  intention;  Jind  regardless  of  whether  or  not  it 
consists  of  an  expression  of  Intention,  it  is  nevertheless,  void  and 
invalid,  for  the  reason  that  an  attema?t  is  made  to  cio  somethinii  not 
permitted  by  the  general  zoning  scheme  ordinance  as  heretofore  pointed 
out. 

In  ^yygr  to  query  go*  5;  My  opinion  is,  that  since 
Ordinance  ?.o*   6871  (Bew  Series;  was  >3ntirely  void  and  invalid,  there 
is  no  limitation  except  that  fixed  by  the  original  zoning  ordinance. 

In  answer  to  query  Jo.  6;  It  is  my  opinion  that  the  3oard 
of  Supervisors  arbitrarily  attempted  or  sought  to  limit  tho  use  of 
the  property  to  certain  commercial  ujses  other  than  an  SLmusement  park. 
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which  of  coxirse,  for  the  forogolag  reasons  preriously  enunciated, 
eannot  be  done* 


Re  ep  eat  fully. 


CITY  ATTORHEY. 


^ 
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July  14th,  1926. 

SUBJ^X:   Suigloal  ei^enaoB  of 
Pack  employe . 

Gentleiaent 

Your  coraraunloatlon  of  reoent  date  req^ueete  my 
opinion  as  to  the  right  of  the  Park  Commissioners  to  pay 
for  a  surgical  operation  to  he  performed  on  Rose  Ahrom« 
MoHulty,  injured  in  the  performance  of  her  duties  as 
waitress  while  employed  in  the  restaurant  near  the  ChildreiAs 
Playgrounds  of  Grolden  Crate  Parle. 

Some  years  ago  the  Park  Commissioners  deoided  it 
WEB  neoessary  and  adrisahle  that  suoh  restaxirant  he  main- 
tained for  the  purpose  of  the  better  operation  and  maintenauea 
of  said  park,  and  has  sinoe  that  time  been  conducting  said 
reitaurant  under  and  pursuant  to  the  prorision  of  Section  6, 
Article  XIT  of  the  charter  of  the  City  and  County  of  San 
Franoisoo. 

opiHicar. 


The  so-called  Workmen's  Compensation  Act  of  the 
State  of  California  places  the  burden  upon  employers  of 
eoiQcnsating  employees  for  injuries  occurring  in  the  course 
and  growing  out  of  their  employment,  and  "compensation'' 
has  been  held  to  include  medioal,  surgical  and  hospital 
expenses* 

I  understand  the  Park  Commissioners  hare  a  com- 
pensation insurance  policy  but  that  said  policy  excludes  medioal, 
surgioal  and  hospital  treatment  for  the  reason  that  such  treat- 
ment has  heretofore  been  proTided  by  the  City  and  County 
Hospital,  but  in  this  instance  the  operation  is  one  which 
seemingly  is  neoessary  to  be  performed  by  a  specialist  not  in 
the  serrices  of  the  City  and  County  Hospital. 

It  is  my  opinion  that  the  Park  Commissioners  mu£t 
compensate  Rose  Abroms  MoSulty  for  the  injuries  sustained  by 
her  and  that  this  ooiqpensation  include  the  neoessary  surgical 
operation,  and  if  the  City  and  County  Hospital  cannot  provide 
such  serrices  it  is  the  duty  of  the  Park  Commissioners  to 
provide  for  such  operation  out  of  its  funds  deroted  to  the 
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operation  of  said  restaurant.       Hoverer,   if  this  operation 
can  "be  performed  at  tlie  City  and  County  Hospital  such  oour«« 
should  1)6  pursued. 


Yoxirs  respectfully, 

CITY  ATIOHNiiar. 
Park  CoBinlssloners. 
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July  15th,  19 S6. 


SUB/MOVt   Zoning  law  with  reference 
to  restoration  of  building 
destroyed  by  fire   or  other 


cause 8 • 


Dear  Sirs; 


RE'-.UEST. 


Your  req.ufist  for  an  opinion  concerning  whether 
or  not  a  "building  destroyed  by  fire  or  other  causes 
could  be  reconstructed  in  a  particular  zone,  where  the 
building  is  a  non-conforming  u^e,   is  at  hand. 


OPIHIOK. 


Section  17  of  Ordinance  5464    (Hew  Series) 
proTides  that  a  building  may  be  restored  in  whole  or 
in  part  when  it  has  boen  destroyed  or  daraaged  by  fire, 
aarthcLuake ,   explosion,   act  of  (Jod,   or  act  of  a  public 
enemy.        It  is  my  opinion  that  Section  17  is  not  af- 
fected by  Section  9  with  respect  to  buildin^^s  wholly  or 
partly  destroj'ed  by  fire,  earthquake,   etc.     Section  9 
has  no  applicability  to  Section  17  so  far  as  the  whole 
or  partial  destruction  of  a  building  by  the   causes 
hereinbefore  mentioned  is  concerned. 

Respectfully, 

CITY  ATTOa^ffET. 


City  PlanniJig  CocunlBsion. 
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July  19th,  1926. 


SUBJECT:  Use  of  Street  for  Fire  Engine  House. 


Dear  Sir: 

Your  request  for  an  opinion  regarding  whether  or  not  a 
fire  engine  house  can  be  erected  on  a  parcel  of  land  located  at 
the  intersection  of  Geary  Street  and  Point  Lobos  Avenue,  and 
between  Forty-first  Aventie  and  Forty-second  Avenue,  is  at  hand. 
In  your  letter  containing  the  request,  dated  July  15th,  1926,  it 
appears  that  this  parcel  of  land  is  officially  a  part  of  Geary 
Street. 


opmioii. 

The  owner  of  property  fronting  on  a  public  street 
usually  holds  his  title  in  fee  simple  to  the  center  of  the  street. 
Section  831  of  the  Civil  Code  provides: 

"An  owner  of  land  bounded  by  a  road  or  street  is 
presumed  to  own  to  the  center  of  the  way,  but  the 
contrary  may  be  shown." 

>Vhere  a  public  street  or  hi^way  is  m^de  a  boundary  of 
land,  the  owner  is  presuiaed  to  own  to  the  center  of  the  street  or 
highway,  and  a  transfer  of  land  bounded  thereby  passes  the  title 
of  the  person  whose  estate  is  transferred  to  the  soil  of  the  high- 
way in  front  of  the  center  thereof,  unless  a  different  intent 
appears  from  the  grant. 

HSaOHAITT  vs.  GHAUT,  26  Gal.  App.  485. 


A  public  highway  is  a  m«re  easement,  and  the  owner  of 
the  soil  over  which  it  passes  has  an  aetlon  of  trespass  against  any 
person  who  interferes  with  it  for  any  pua^pose  but  to  use  or  repair 
it. 

PORTBR  vs.  CITT  OF  LOS  AlKMLBS,  182  Cal.  516. 
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As  a  general  rule  the  fee  of  the  streets  in  a  city, 
dedicated  to  public  use,  is  in  the  owners  of  the  adjoining  land, 
on  each  side  to  the  center  of  the  street* 

Sil  PRAHCISCO  Y8.  SPRDJG  ?ALIEY  WATER  CO., 

48  Cal.  493. 

In  SPIRES  Y8.  CITY  OF  LOS  AKGSLES,  150  Gal.  64,  at 
page  67,  in  connection  with  a  oaa«  where  a  parlc  was  dedicated  to 
public  use,  the  court  said: 

"Of  oo\ir8e,  if  a  mxmicipallty  were  undertaking 
to  establish  on  this  property  a  city  hall,  fire  engine 
station,  hospital,  or  jail;  endeavoring  to  deyote  the 
property  (asruming  it  was  dedicated  for  a  public  pEkrk) 
to  the  erection  of  auniolpal  buildings  or  offices  or 
structures  for  use  in  the  transaction  of  municipal 
business,  a  different  question  would  be  presented,  and 
there  wo\ild  be  little  hesitancy  in  holding  that  it 
ootild  not  do  so.*' 


"Property  dedicated  becomes  public  property, 
iapressed  with  the  use  for  which  it  was  dedicated,  and 
the  public  cannot  divert  it  from  that  use,  at  least, 
without  the  consent  of  the  dedicator  or  his  successors 
in  interest,  a  dedication  made  by  a  private  individual 
for  a  specific  public  use,  is  to  be  strictly  construed 
as  to  the  use  intended," 

9  GAL.  JURIS,  P.  80. 


"And  when  the  public  use  to  which  land  is 
dedicated  ceases,  the  dedication  is  at  an  end,  and  the 
land  reverts  to  the  owner." 

9  GAL.  JURIS,  P.  83. 


It  therefore  appears  that  when  land  is  dedicated  to 
public  use  as  a  street,   that  it   can  be  used  for  no  other  purpose, 
and  particularly,   as  indicated  in  SPIRES  vs.  CirY  OF  LOS  ANGELES 
(stapra},  it  cannot  be  used  for  a  fire  engine  hoxise. 

It  is  therefore  my  opinion  that  the  only  way  in 
which  this  property  can  be  used  for  a  fire  engine  house  is  by 
dosing  it  as  a  street  and  purchasing  the  ri^ts  of  all  of  the 
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persons  having  any  Interest  in  and  to  the  land  to  he  used.  This 
would  nsesssarlly  asan  that  proceedings  according  to  Article  VI, 
Chapter  III  of  the  Charteri  dealing  with  the  closing  of  public 
streets,  would  have  to  be  followed. 

Respectfully  yours. 


CITY  AfTORHET. 


Board  of  Public  v/orlLS, 
Right  of  Way  Agent. 
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July  2Sad,  19r.6. 


Aerial  Aff&irc  Co.xaltte«, 

San  Franc leco  Chapter  of  Co££»2re«, 

litrehants  :::Eohavi£re  Bid^. » 

466  California  St.. 

Saa  Fra:iol80o,  Calif. 

Gantloiaeni 

Tour  l«tter  of  June  S9tl.,  19^,  oonoarnin^  the 
(jueatlon  of  whether  or  not  the  City  and  Courity  of  Can 
Fraaeisoo  le  persnlttcd  to  epond  money  for  the  purchase 
of  an  Airport  cite  outai&s  t}xe  limits  of  the  City  and 
County  without  an  amendment  to  tho  Charter  authoriainc 
suoh,   is  at  hand. 

Artiolo  Y,  Ciiav-er  II,  Soot  ion  2  of  the  City 
Chortcr  provides  that  the  City  Attorney  shall  give  local 
adTloe,  in  writing, to  all  offioers,  boards  and  ooxonlssionc 
naasd  in  tlie  Charter,  when  req^oested  so  to  ds  by  ttism. 
She  Charter  does  not  provide  that  opinions  shall  be  given 
to  myme  except  tho  offioere,  boards  and  oonsiiesions 
BttMid  in  it.       However,  the  policy  of  this  office  is  to 
assist  anyone  interested  in  public  affairs  a&  isuoh  as  is 
possible,  and  with  this  thou^t  in  mind,  althou{]^  X  am 
UH^Xe  to  renter  you  an  offioial  opinion,  I  am  pleased  to 
your  letter  and  render  to  you  an  unofficial  opinion. 


Cie  Charter  of  tho  City  and  County  of  San  Francisco 
does  not  £;ivo  the  zmmicapillty  in  ezprese  tenos  tho  right  to 
ostablish  an  Aii^ort  outeido  of  this  City  and  County  and 
to  purshaso  real  property  for  this  purpose.     Ho^^ever,   in  the 
li^t  of  Sections  1  and  S  of  Clmoter  715>  rtatutce  of 
California,  approved  Hay  Ist,  1911,  X  am  constrained  to 
believe  that  were  I  to  render  an  official  opinion  X  v<-ould 
hold  t^^&t  if  an  Airport  site  were  purcltasod  and  an  Airport 
establisbsd  for  the  uoo  of  air  lines  froia  city  to  city  and 
frmn  town  to  town  and  this  Airport  were  to  bo  used  as  a 
terminal  for  these  air  linus,  tl)0  establishment  of  sueh  a 
tenaiBaX  would  be  tho  oroation  of  a  public  utility  and  that, 
tharsfors,  the  City  euad  Coxmty  of  San  Francisco  could  pur- 
ohaoe  land  and  operate  such  a  terminal.     It  would  in  effect 
be  no  different  than  a  railroad  tenU^al  where  the  lines  of 
different  roads  terminate.       liowover,  if  this  tercainal  were 
used  by  private  persons  who  were  not  opox*ating  air  lines, 
sueh  an  Airport  could  not  bo  established  and  land  could  not 


h:m 


b«  piirohaeed  for  it  by  this  munioipallty  for  the  reason 
mat  the  Clt^r  and  County  has  not  the  iziplicd  power  to 
purehase  lajod  and  e8tal)li«b  an  Airport  outside  of  its 
limits  for  a  private  piirpose.  It  would  then,  of  eourse, 
be  neeessary  to  aoend  the  Charter  giving  this  City  and 
Oeunty  ex^press  powers  to  purchase  suoh  a  site  and  establish 
an  Aliport  thereon* 

Several  years  a£p  a  question  arose  regarding  the 
establishment  of  a  tubersolosis  sanatoriua  by  the  City  and 

Cou^tty  of  San  Franoisoo  outside  of  its  limits  and  the  pur^ 
•hase  of  land  for  this  purpose*  She  Superior  Court  held 
that  this  oould  not  be  done*  The  City  and  County  of  San 
Franoisoo  filed  notioe  of  appeal  to  the  Supreino  Court  but 
prior  to  the  time  that  the  oass  was  heard  the  people  of 
San  Franoisoo  saw  fit  to  amend  the  Charter  permitting  and 
allowing  the  City  the  express  right  to  purehase  land  for 
this  purpose.  She  appeal  was  then  abandoned*   In  this 
latter  instanee  there  were  more  reasons  for  holding  that  the 
City  and  County  of  San  Franoisoo  had  the  ri^t  to  purchase 
land  and  establish  sueh  eui  institution  than  there  are  now 
for  the  establishment  of  an  Airport,  sinoe  a  tuberculosis 
sanatorlxuB  would  coos  within  the  rule  that  the  health  of  the 
people  in  the  ouniotpality  would  be  better,  so  I  am  inolined 
to  believe  that  in  order  for  this  City  and  County  to  purchase 
land  and  establish  an  Aizport  site  outside  of  the  limits 
of  the  mmieipality  it  would  either  hare  to  cooe  within 
the  statute  heretofore  mentioned  or  the  Charter  would  have 
to  be  cuaended  firing  it  es^ress  authority  to  make  the  pur«> 
ehass  and  establish  the  site. 

X  trust  that  ^is  information  will  be  of  value  to 
you. 

Yours  vory  truly. 


CI'iY  AEi'QRHCY. 
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Jxay  22nd,   1926 


SUBJECT:  firidenoe  neoessary  to  prove 
al)andon2Bent  of  a  ohlld. 


Dear  Sir: 


RJSqUiSST. 


Your  letter  of  July  1,   1926,    reciuesting  an  , 

opinion  oonoerning  what  eTidenoe  the  Board  of  Control  If 

might  dezDaa4  of  the  faet  that  a  ohlld  has  1}een  abandoned, 
is  at  hand. 

OPIHIOH. 

Section  E282  of  the  Political  Cod0  provides  la 
part:  ' 

"But  each  abandoned  ohlld  maintained  by 
an  institution  must  have  been  an  inmate  thereof 
for  one  year  prior  to  suoh  institution  receiving 
aid  therefor,  as  provided  in  this  chapter;  pro- 
vided, however,  that  upon  receiving  suoh  aid 
suoh  institution  shall  also  be  entitled  to 
re ifflbureement  from  the  state  for  said  year  in 
a  sum  not  in  excess  of  one  hundred  twenty  dollars 
per  anmim  for  each  such  abandoned  child  where 
proof  of  abandonmont  sufficient  to  demonstrate 
the  genuineness  of  the  claim  Is  presented  to  the 
state  board  of  control;" 

The  intent  of  the  foregoing  code  section  appears 
to  be  that  the  Board  of  Control  must  be  satisfied  of  the 
fact  that  the  claim  is  genuine  before  it  will  be  sanctioned 
by  the  Board. 

It  is  my  opinion,  in  view  of  the  foregoing  Political 
Code  seetion.that  the  Board  of  Control  has  the  ri^t  to  de- 
mand a  court  order  before  they  consider  a  child  to  be  legally 
abandoned.   This  is  simply  a  protective  measxire  on  the  part 
of  the  Board.  A  court  order  protects  the  Board  in  every  way. 
Any  other  evidence,  although  it  may  be  good  in  Itself,  might 
not  be  sufficient.   If  the  Board  of  Control  were  compelled 
to  hear  every  case  and  reeeive  evidence  concerning  an  abandon- 
ed child  they  would  plaoe  themselves  in  the  category  of  a 
court.   This  would  be  wrong  in  principle.   It  may  readily 
be  seen  that  the  Board  of  Control  would  not  be  fully  protect- 
ed unless  it  reeeived  an  order  of  court  declaring  the  child 
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legally  abandoneA.   It  does  not  appear  that  there  is 
anything  unreasoaahle  about  this. 

Rsspeetfolly, 


CITT  ATTOHBSy. 


Auditor* 


•s 


,Yr'.r.{.i:'2k  TffilO 


July  £3rd,  1926. 


SUBJECIT:   Contract  with  Street  Cabinet  Company. 


Sear  Sirs: 

Referring  to  the   Inquiries  contained  in  your 
ReBolution  No.   91069   (Seoonl  Series),   in  vidiieh  you  asJIc 
if  the  proposed  a^eement  between  the   Street  Cabinet 
Company  and  the  City  and  County  of  San  Francis oo,  may  be 
entered  Into*  and  second,   does  the  contract  offer  make 
bidding  unnecessary. 


opinion. 


In  answer  to  cii&stion  Ho.  1,  as  these 
receptacles  or  cans  are  to  be  placed  on  the  3ldewal}c£  of  the 
City,  and  on  which  advertlsMaents  are  to  be  painted,  you  are 
adrised  that  In  view  of  Ordinance  lo.  80,  and  particularly 
subdivision  4  thereof,  which  reads  as  follows: 

"It  shall  be  xmlawful  for  any  person, 
association  or  corporatioia  to  stencil,  paint 
or  paste  any  kind  of  advertising  matter  on  the 
streets,  gutterwaya  or  sidewalks,  or  on  any 
obstruction  placed  upon  the  streets  or  the 
sidewalks  of  the  City  rjad  County  of  San 
Francisco.'' 

It  is  my  opinion  that  the  entering  into  the  suggested  contract 
is  inhibited  by  the  ordinance  above  cited.   In  view  of  the 
foregoing,  it  is  unnecessary  to  answer  your  second  q.uery. 

Respectftilly, 

CITY  ATTORWIX". 
Board  of  Publlo  Works. 
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July  28th,  19 E6. 


SUBJECT:  Ordinance  Regulating 
Publlo  Laundries. 


Dear  Sirs: 


Ril^UEST. 


Your  recLueet  for  an  opinion  regarding  the 
Talldity  of  the  amendment  to  Section  1  of  Ordinanoe 
ire*  S^OO  (Vew  Series) ,  regulating  the  establishment 
and.  maintenance  of  puhllo  laundries,  is  at  hand* 


OPIinOH. 

The  "business  of  conducting  a  pu"bllc  laundry 
is  a  lawful  occupation,  "but  a  municipal  corporation 
has  the  power  to  regulate  laundries  for  the  benefit 
of  the  public  health  and  welfare  of  the  people. 

See:  Sx  parte  Sing  Lee,  96  Cal.  354. 

The  ordinance  as  submitted,  in  my  opinion, 
It  Talid. 

Respectfully, 


CITY  ATTORNSY. 
Board  of  Superrisors* 
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August  4th,  1926. 


SUB/.aT:  Responeibility  of  the  Oity  and 
County  of  San  Francisoo  for 
support  of  resident  indigents 
who  have  property  or  eetata 
outsl&s  of  California. 


Sear  Sirs: 

:-T. 

Yoiup  request  for  an  opinion  dated  July  E2, 
1926,  regarding  the  riglits  of  the  Defazzio  ohildron, 
who  are  residents  of  San  Francisoo  and  who  are  hene- 
fioiaries  under  a  trust  in  the  state  of  Pennsylvania, 
to  receive  aid  from  the  City  and  County  of  San  Francisco, 
is  at  hand. 

QPIHIOg. 

From  a  reading  of  the  request  it  appears  that 
the  trust  estate  consists  of  about  ^6000.00  in  cash,  and 
is  in  the  custody  of  the  Pennsylvania  Trust  Company  of 
Pennsylvania.  It  further  appears  that  by  an  order  of  the 
Orphans*  Court  of  Allegheny  County,  Pennsylvania,  the 
mother  of  the  four  Defazzio  children  was  awarded  the  sxira 
of  ^6.00  each  monthly  for  their  support.  Ordinarily  v;hen 
a  trust  is  created  the  beneficiaries  of  the  trust  receive 
only  what  the  creator  of  the  trust  desired  or  intended 
Mamm   to  receive,  so  that  if,  in  this  Instanee,  it  was 
lil*Tided  by  the  trust  agreement,  or  otherwise,  that  these 
children  should  receive  only  Interest  or  dividends  from 
stock  under  the  trust,  no  court  would,  or  could  give  them 
anything  more  than  that.   It  may  be  possible  that  such  is 
the  situation  here ,  since  the  court  made  an  oi>der  awarding 
Mrs*  Defazzio  so  little  as  the  sua  of  ;y»5.00  for  the  support 
of  each  of  the  children.  At  any  rate,  the  Juvenile  Court 
of  the  City  and  County  of  San  Francisco  has  no  jxirisdiction 
beyond  the  confines  of  the  State  of  California. 

Therefore,  it  is  ray  opinion  that  in  view  of 
Section  11  of  the  Juvenile  Court  Law,  the  City  and  County 
of  San  Francisco  Is  bo\ind  to  support  these  children  If  they 
are  properly  found  to  con»  within  the  purport  of  the  act. 
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Unfortonately  the  Juvenile  Court  Law  does  not  appear  to  provide 
any  remedy  for  the  City  and  Gotinty  of  Can  Franelsco  in  a  oas* 
where  children  have  an  estate  outside  of  the  borders  of  th« 
State  of  California.   It  would  appear  that  It  would  not  be 
reasonable  to  attempt  to  transport  this  family  to  Pittsburgh, 
Penn 87lva3ila ,  sirnply  because  of  the  fact  that  there  might  be  a 
possible  means  of  supporting  them  there* 

Section  11  of  the  Juvenile  Court  Law  provides  that 
the  City  and  County  of  San  Francisco  should  be  reimbursed  for 
any  expenses  of  support  and  maintenance  from  the  earnings, 
property  or  estate  of  a  ward.  An  order  of  a  court  of  this 
state,  of  course,  is  not  enforceable  by  any  officer  outside  of 
California. 

It  appears  also  from  your  request  that  an  ordinance 
was  reeently  passed  by  the  County  of  Los  Angeles  in  which  this 
question  was  disposed  of.   I  am  of  the  opinion  that  this  could 
not  be  done  in  this  City  and  County  for  the  reason  that  we  are 
^Ided  by  the  Juvenile  Court  Law  of  the  state.   It  Is  evidant 
that  the  County  of  Los  ^ingeles  has  a  charter  provision  giving 
the  county  authority  to  pass  ordinances  relating  to  indigents, 
neglected  children,  etc.   I  have  been  unable  to  find  such  a 
provision  In  our  charter.   Since  this  is  the  case  we  could 
pass  no  ordinance  which  would  be  effective  to  talce  care  of  a 
situation  nice  this. 

The  injustice  of  a  remedy  suggested  wherein  the 
mother  of  the  children  might  be  transported  to  Pittsburgh 
with  her  brood  would  be  very  apparent  in  a  case  where  the 
children  might  never  have  been  outside  of  the  State  of 
California  and  might  have  been  natives  here.   It  would 
certainly  be  legally  wrong,  and  moraJLly  so,  in  that  event, 
to  transport  them  from  their  home  to  a  foreign  place  merely 
because  of  the  fact  that  they  had  an  estate  elsewhere.  Of 
course  it  might  be  pointed  out  that  it  would  also  be  unjust 
to  the  people  of  this  City  and  County  to  be  compelled  to 
support  children  who  might  have  a  large  estate  outside  of 
California,  but  since  there  is  no  provision  in  our  law  taJclng 
eare  of  a  situation  lilce  this  I  am  of  the  opinion  that  the 
City  and  County  of  San  Francisco  is  without  a  renedy  and 
must  continue  to  support  these  children. 

Respectfully, 

CITY  ATTORiJar. 
Office  of  Probation  Officer. 
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A\l€,   9th,   1926. 


SUBJBCT:      In  re  Refund  of  Taxes  to  Richard  Barker, 


Deeu?  Sire: 

I  am  in  receipt  of  your  letter  under  date  of  August 
6th,  relative  to  refund  of  taxes  paid  under  protest  by  Ricliard 
Barker  on  April  17th,  1925. 


OPIRIOH. 


Section  3819  of  the   Political  Code  provides  for 
the  refund  of  taxes  paid  under  protest.     This  section  fui'i^er 
provides  that  any  action  brought  by  the   taxpayer  must  be 
oommenoed  within  six  months  from  the  date  of  payment. 

You  are  therefore  advised  that   the  claim  made  by 
Mr.   i3arker  is  barred  by  the  statute  of  limitations,   and  cannot 
now  be  paid. 

I  herewith  return  you  Llr.   Barker's  letter,   together 
v/ith  his  protest  against  the  tax. 

Sincerely  yours, 


CIIY  ATTORNEY. 


Finance  uommittee 
Board  of  I'upervisors. 
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▲ugoat  20th,   19S6. 


SUBACTt     Airport  3it«  B»y  \%  eBtablieii«a 
Cutslda  of  San  Fra&olaeo* 


~)9ar  Sirs: 

Your  request  for  an  opinion  conoemln^  tha  question 
of  whottior  or  not  tho  Cltgr  snd  County  of  ^an  r'ranclsoo  Ib  pormlttod 
to  spond  noney  for  the  piar^aa*  of  an  airport  site  outside  the 
Units  of  the  city  and  Count?  v/lthout  an  anondaeBt  to  the  City 
Chairter  authorieln^;  it.  Is  at  hand* 

OPINION. 


No  dlreot  authority  Is  found  In  the  Charter  of  the 
City  and  County  giving  to  the  loard  of  Svq;>ervisars  or  to  the  City 
the  right  to  aequire  property  outside  ef  the  limits  of  the 
■Kttioipality  for  the  purposes  aezitloned,  and  therefore  we  onast 
look  to  the  general  lasrs  ef  ths  stats  for  suili  aiathorlty,  if  it 
does  exist*     Courts  of  the  varisua  jvcrisdlotlens  are  not  entirely 
in  aooord  in  their  decisions  on  the  subjeet* 

The  Superior  Court  of   ths  City  and  County  of   Jan 
Traneisoe  boms  years  a^o,  when  the  question  of  aoquirin^  a  site 
outside  of  the  Halts  (^    ian  iTrsa^oo  for  a  tubercular  hospital 
arose,  decided  that  the  Board  of  Supervisors  had  not  the  authority 
to  purohass  the  sits*     nils  eass  was  not  appealed  from,   but  the 
Charter  was  saandsA  ifiTing  sush  authority  to  the  Board* 

The  Supreme  Court  of  this  state  in  the  oaae  of 
M17LTILL8  VS*  OXTT  OP  SA^  DIJOO,   103  Cal*    734-ii7,    ^iTBS  sacprsssion 
to  the  fl»llowln£i 

"In  gsasral,  a  municipality  is  soaps tent  to  act 
beyond  its  boundaries  only  In  tliose  eases  in  which 
it  is  so  eapowered  by  legislative  authority,   and  it 
is  necessary,  in  passing  upon  the  validity  of  acts 
of  a  Bunieipality  psrforaed  bsycmd  its  boundaries, 
to  look  to  ths  general  laws  and  municipal  charter 
for  the   requisits  a\xthorlty." 

AS  I  hanrs  said,   in  the  instant  ease  the  charter  is 
silent  on  the  sabjset,  and  it  is  well  settled  that  a  nuniolpality 
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l8  subjeot  to  the  general  laws  of  the  state  as  to  mTuielpal  affairs 
which  are  not  made  the   subject  of  charter  legislation. 

£••  CIGUSS  TS.    CITT   OF  SM  DISOO,   159  Cal.    437. 

CIVIC   CHRTSR  ASSOC.    YS.    RAILROAD   COMMISSION,   175   Cal. 441. 
CITT   OP   SACRAMMK)   TS.   ADAMS,   171  Cal.    458. 

It  la  therefctre  incumbent  upon  us  to  turn  to  the  general  laws  of  the 
state   fbr  the  desired,  authority. 

Your   attention  is   directed  to  the  Act  of  the  Legis- 
latxire  approved  May  1st,  1911,   snd  found  in  Chapter  715  of  the 
Statutes  of  that  year.     Seetlons  1  and  2  are  pertinent  to  the   inquiry 
in  the   instant  case.     They  axe   as  follows: 

"See.  1.     Any  Bunivip&l  corporation  of  the  State  of 
California  say  ae<iuir«,  construct,    own,  operate  or 
lease  any  public  utility.     A  public  utility,   as  the 
term  is  used  herein,   is  defined  to   tasan  the  supply 
of  a  sranieipal   corporation  alone,   or  together  with 
the   inhabitants  thereof,   or  any  portion  thereof,  with 
water,   li^t,  heat,  power,   transportation  of  persons 
or  property,  means  of  oomwMJileatlon,  or  promoting  the 
convenience  of  the  public.     The  power  to  acquire  and 
operate  any  public  utility  shall  Include  the   power 
to  oomplete,   reconstruct,   extend,   change,   enlarge  and 
repair  any  suoh  publio  utility  acquired,   constructed, 
owned  or  operated  by  a  monioipality. 

See.  £•     For  suoh  purpose  any  suoh  munioipal  corpora- 
tion nay  aequire,   own,   control,   sell   or  exchange 
lands,  easements,  licenses  and  rights  of  every  nature 
within  or  withottt   its  municipal  limits,   and  may  operate 
aoiy  sxieh  publio  utility  within  or  without   the  municipal 
limits  when  necessary  to   supply  svieh  municipality,   or 
the  inhabitants,    or  any  portion  thereof,  with  the 
service  desired." 

I  am  of  the  opinion  that   the  definition  of  a  publio 
utility  as  set  forth  in  Section  1  is  sufficiently  broad  to  cover  an 
airport,   and  would  come  within  "transportation  of  persons  or  property, 
means  of  oommuni cation,   or  promoting  the  convenience  of  the  publio". 
Provided,   of  course,   it  was  used  as  a  terminal   for  air  lines  engaged 
in  carrying  passengers  or  property  to  or  from  San  Francisco.     Should 
however,   it  be  xised  merely  as  a  matter  of  convenience  to  persons 
operating  planes  for  their  individual  pleasure,   and  not  transporting 
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persozis  or  property,  I  ifo\ild  hare  aome  doubt  as  to  lAiether  or  not 
it  would  oome  within  the  definition  of  pahlic  utility  used  In  the 
■tatut  e • 

Therefore,  I  am  of  the  opinion  that  imder  the  general 
laws  of  the   state   the  Board  of  Supervisors  has  the  power  to  expend 
money  for  a  site  outside  the   City  to  he  uaed  as  an  airport, 
proTlded  the   site  shall  be  used  in  such  a  manner   that  it  will  be  a 
publie  utility. 

You  are   further  adTlsed  that   in  the  aoq.\d.sltlon  of  this 
site,   the  operation  Ihereof,   and  the   expenditure  of  the  money 
therefor,   your  Board  will  he  bound  by  the   charter  provisions 
rt^ardlng  publio  utilities,  in  so  fsir  as  the  same  are  applicable  to 
the  natter  in  hands     To  handle  the  natter  in  any  other  way  would 
require  a  charter  amandaient* 


Respeotfully  yoTirs, 


CUT  AMORBST. 


Board  of  Supervisors. 
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CITY  ATTORNEY" 
San  Francisco 


August  24th,  1926 


Hon.  Edw.  F.  Baryant, 
Tax  Collector, 
City  Hall, 
San  Francisco,  Calif, 

Dear  Sir: 


Attn,  Hr,  John  Lenahan 


In  answer  to  your  queries,  concerning  the 
collection  of  the  license  tax  Imposed  against  the  Southeim 
Pacific  Company  as  owners  of  Ihe  Richmond  and  Oakland  Mole 
Vehlciilar  Ferries  which  were,  are  the  payments  of  the 
lieenae  tax  to  b  e  made  in  advance  and  are  they  due  from  the 
date  the  franchise  is  granted,  or  the  date  of  operation? 

The  language  of  Ordinance  5990,  imposing 
the  license  tax,  is  as  follows : 

"  »  «  *  the  sum  of  One  .:vn:.rei    (^100,00) 
Dollars  per  month  payable  yearly." 

As  you  a  re  aware,  all  tax  statutes  or  ordinances  nust  be 
strictly  construed,  and  the  words  "payable  yearly"  may 
be  properly  construed  as  mMLnlag  payaent  within  the  year 
that  the  tax  is  due. 

Your  first  query  is  therefore  answered  In 
the  negative  and  payment  of  the  license  tax  need  not  be 
■Ade  in  advance. 

Your  second  query  must  also  be  answered  in 
the  negative,  as  un:ier  Section  2845  of  the  Political  Code, 
Subdivision  2,  it  is  provided  that  the  Board  of  Supervisors 
before  granting  a  franchise  to  construct  a  toll  bridge  or 
kQ«p  a  public  ferry  shall  fix  the  anotuit  of  tax  to  b  e  paid 
"for  taking  tolls  thereon" . 

As  we  are  again  confronted  w 1th  a  strict 
construction  of  a  tax  law  we  must  construe  this  language  as 
meaning  that  no  tax  is  to  accrue  XKitll  thtre  shall  actually 
be  a  taking  of  tolls  upon  the  utility,  anc  therefore  the 
Southern  Pacific  Company  is  not  required  to  pay  the  license 
tax  except  from  the  date  of  operation. 

Yotirs  very  trmly. 


^jjh. 


JOHN  J.  0' TOOLE,  City  Attorney 

By  (Dion  P..  Hola) 

Chief  Deputy  City  Attorney 
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September  3,  1926. 


30T:     Power  of  Board  of   Supervisors  to 
Limit   ..eight  of  i.lotor  Vehicles  or 
Speed  of  Loaded  Vehicles. 


6«ntlemen: 

I  em  in  receipt   of  yo\ir  recLtjeat  for  an  opinion 
dated  iiu^ust  28,   1926,   as  fbllows: 

"Ihe  Traffio  Committee  of  the   Board  of 
Supervisors  desires  to   he   advised  as  to 
the  extent  of  the  power  of  the   .Soard  to 
limit  the  wei^t  of  motor  vehicles,   or 
to  limit  the  speed  of  loaded  vehicles 
on  the  public  streets.     I  Ay  a  less  weight 
or  speed  than  that  prescribed  by  state 
law  be  fixed  by  ordinance?" 


OPrSIOK. 


Section  88  of  the  Lot or  Vehicle  Act  of  the  State 
of  California,  statutes  19E5,  p.  517,  provides  as  follows: 

"The  legislative  body  of  any  county  or  city 
shall  have  power  by  ordinance  to  permit  the 
operation  and  moving  of  vehicles  and  loads 
upon  public  highways  and  streets  under  their 
respective  jurisdictions  other  than  upon  state 
highways  of  a  maximum  gross  v;eight  of  vehicles 
and  loads  specified  in  section  eighty-five  of 
this  act  but  shall  have  no  power  to  require 
lighter  loads  than  specified  In  this  act  on  any 
improved  public  highway  as  such  highway  is  defined 
herein,  except  as  in  this  section  otherwise 
provided." 
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It  appears  that   the  speed  limit  of  loaded  Tehioles  Is 
regBlated  by  the  Motor  Vehicle   Act  in  Section  118  thereof* 

In  Ex  parte  Daniels,   181^  Cal.   6^6,   the   Court  held  that 
the  state  law  is  paramount  to  a  municipal  ordinance  in  matters 
other  than  those   dealing  Td.th  municipal  affairs*      In  this  ease  it 
was  held  that  the  operation  of  motor  vehicles  on  public  hi^ways 
is  not  a  municipal  affair,  hence  the    state  law  must  govern.     !I?here 
are  nxunerous  other  cases  niiich  follow  the  rsasonlng  of  the  Daniels 
ease. 

In  o'hyte  vs.   City  of  Sacramento,   65  Cal»  App»  534,  at 
page   553,   the  court,   in  effect,   by  way  of  dictum,  held  that  the 
Motor  Vehicle  Act  of  1923,  which  is   still  in  full   force  and  effect, 
repealed  any  municipal  ordinances  dealing  with  the  weight  of  notor 
vehicles,   inasmuch  as  the  state  liar  governed. 

/hen  the  general  state  law  has  dealt  coBprehenslvely 
with  the   subject  matter  of  a  municipal  ordinance,   the  general  law 
is  dominant  an?,  controlling,   and  the  ordinance  is  invalid  and 
unenforcible  in  the  absence  of  spec  if  io  authority  conferred  by 
the   Legislature.    (Constanzo  vs.  Robinson,   104  S»  £•   473)* 

It  is  my  opinion,   therefore,   that  the  Board  of 
Supervisors  is  powerless  to  limit   the  weight  of  motor  vehicles, 
or  to  limit   the  speed  of  loaded  vehicles  on  the  public  streets. 


Respeotfally, 


CITY   ATTORHHY. 


TRAFFIC  COilMITTSE, 
BOARD  OF    SirPIiP.VISORS. 
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September  lOtii,  1926. 


SUBJSCT:   In  re  Embaroadero  Buses, 


Dear  sirs: 

I  hscre  before  lae  your  letter  In  re  above  entitled 
aatter,    enclosing  resolutions  from  Board  of  Public  ./orks,   reading 
as  fblloirs: 

Resolution  Ko,   92782(Seoond  Series)  Adopted  July  £1,1926, 

"ResolTcd  that  the   Board  of  Supervisors  be,  and 
is  hereby  requested  to    rescind  that  portion  of 
Ordinance  Ho.   6723  amthorlzlng  this  Board  to  adver- 
tise for   bids  and  enter  Into  contracts   for  furnishing 
motor  busses  and  e<iulpmeKit  for  motor  bus  service  on 
The  2mbarcadero,   in  order  to  allow  for   the  purchase 
of  said  busses   In  the   open  laarket  under  the  provisions 
of  Ordinance  No.   6440." 

Resolution  No.   92783(SeooixL  Series)  Adopted  July  21.1926. 

"Resolved,   that  this  Board  reoommend  that   the  Board 
of  Supervisors  request  the  Board  of  Harbor  Commission- 
ers to  GO   amend  the   existing  a^eement  in  connection 
rlth  the  purehase  of  buses  for  motor  bus  service  on 
file  llmbaroadero .   as  to  permit  of  the  purchase  of 
twenty-nine    {29}  passenger,   foiir  or  six-cylinder  buses 
made  in  California." 

You  aslc  that  you  be  advised  if  the  requests  contained 
In  said  resolutions  can  be  complied  with,   and  also  that   I  ascertain 
if  the  State  Soard  of  Harbor  Commissioners  will  consent   to  the 
suggested  changes. 

OPIHiag. 

In  regard  to  the  first  resolution  above  set  forth, 
I  will  state  that  on  Ilay  29th  last  I  advised  your  Committee,  that 
the  award  of  contract  made  by  the  Board  of  Public  orks  under 
authority  of  Ordinance  Ho.  6723,  theretofore  adopted  by  the  Board 
of  Supervisors,  was  illegal  for  the  reasons  stated  In  that  opinion. 
You  are  therefore  advised  that  if  the  Board  of  Public  .oris  is 
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desirous  of  purchaslzi^'  buses  in  the  open  market,   it  may  do  so 
under  the  provisions  of  Ordinance   6440.     Yo^xc  attention  is 
iiowerer,    directed  to  Sub,  8,   Seo,   9,   Art*  VI,   Chap.   I  of  the 
Charter,  which  giTes  to   the  Board  of  Public    /orks  the   right  to 
contract  for  materials  or  equipment  necessary  for  the   confitruction, 
mAlnteuance  or  operation  of  any  public  utility,  vrherever  such 
materials, or  equipment  are  certified  by  the   City  liagineer  to  be 
necessary  therefor.     You  are  therefore  advised  that  before  the 
partioular  equipment  mentioned  in  the  resolution  can  be  purchased, 
it  m\L8t  be  certified  to  be  necessary  by  the  City  ^n^^ineer. 

In  regard  to  the   second  resolution  above  quoted,    I  will 
state  that  I  presented  the   request  contained  in  the  resoludon  to 
the  Board  of  State  Harbor  Commissioners,   and  in  reply  I  am  in 
reesipt  of  the   following  communication  from  llr.  William  T.   Plunkett, 
its  attorney: 


"September  7,  1926. 


Honorable   John  J.   0' Toole, 

City  Attorney, 

City  Hall, 

San  Francisco,   Gal* 


Dsar  Sir: 


In  re  J^imbaroadero  Bus  Line. 


The  Harbor  ijoard  has  turned  over  to  me  for 
rsply  your  favor  of  the  2nd  instant. 

In  answer  thereto,  the    Board  requests  that  I 
advise  you  that  it  has  full  confidence   in  the  City 
2ngineer,   ri".   O'Shau^hnessy,   ana  that  any  arrangements 
that  lir.   C'Shau^^essy  may  make  regarding  buses  or  the 
operation  thereof  will  be  agreeable  to   the  Board. 
Thanking  you  for  your  courtesies  herein,    I  am. 

Very  truly  yours, 

W.   T.   Plunkett." 


It  would  appear  from  this  letter  that   the  Board  of  Karbor  Com- 
missioners vfill  consent  to   the  modification  of  their  contract  with 
taie   City,  provided  that   the  modification  of  equipment   is  approved 
by  the   City  Engineer. 


Public  Utilities  Committee 
Board  of  Supervisors. 


Respectfully  yours. 


CITY  ATT0RN3Y. 
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Sept.  14th,  1926. 


SUBJiSCT:     Refund  of  License  Tax  paid  in  advance 

where  licensee  dies.      (Dr.  W.   P.  KcNutt  matter). 


G-entlemen: 

I  am  in  receipt   of  your  communication  of  the  first 
instant,  as  follows: 

"By  direction  of  the  Finance  Committee  is 
referred  to  you  the   attached  Voucher  and  Demand 
from  the   Taz  Collector   (Ho.  228),  refunding  to 
the  estate  of  ^7,   P.  LlcHutt,   the    sum  of  012., 
being  the  amount  paid  for  a  Doctor's  license 
July  31,   1926;      Dr.  LoHutt  having  died." 


OPIRIOIT. 

There  is  no  provision  in  the  "License  Ordinance", 
No.  5132   (K.S.),   or  in  the  state  statutes  authorizing  the  return 
of  moneys  so  paid.     The  only  medium  of  refund  would  be  a  case 
founded  upon  a  payment  raade  under  what  is  legally  reducible  to  an 
involiintary  action  by  the  payor  superinduced  by  the    collecting 
agency. 

In  "Opinions  of  the  City  i,.ttomey,  1910-11-12",  at 
page   407,   fonaer  City  Attorney,  Percy  V.  Long,   reviews  the  law  upon 
the  subject  of  refund  of  payments  made  under  illegal  license  ordi- 
nances,  therein  discussing  the  cases  of  Ilaxwell  vs.   fian  Luis  Obispo, 
71  Cal.   466;      and  Vtlieeler  vs.  Ridenour,   149  Cal,   782,   and  oonolujdes 
that  payments  effected  by  the  threat  of  arrest  or  civil  suit  does 
not  render  the   action  involuntary,   and  that  taxes  thus  colleoted 
cannot  be  refunded  without  an  authority  providing  for  such  procedure. 

In  your  proposition,  the  q.uestlon  of  voluntary  action  Is 
not  involved,  but  onlj  a  payment  in  advance,  and  so,  a  fortiori,  the 
sarue    conclusion  of  refusal  of  refund  obtains. 

Thus,  I  am  of  the  opinion  that  liie  warrant  providing  for 
refund  be  not  approved. 

Respectfully, 

CITY   ATTOHNiiT. 
Board  of  Supervisors. 
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Sept.  2l8t,  1926. 


SUBJECT:  Right  of  (Temporary  j^mployee  to  come 
witLln  Retlremeut  System;  Right  of 
Employee   to  Toe  credited  with  prior  service* 

Gentlomnt 

Your  ret^ijest,     dated  September  15th,   192^6,   for  an 
opinion  ooneemizi£  whetht>v  or  not  Henry  M.   Burnet,   a  temporary 
employee  of  the  City  and  County  of  San  Franoleco,    is   entitled  to 
the  minimum  retiremeni;  allowance,  was  received  in  due  co^lrse• 

QPIKIOH, 

It  appears  from  the  faots  set  out  in  yoxir  request  for 
an  opinion  together  witia   other  data  submitted  hy  you  to  me,   that 
Mr,   Burnet  was  an  instrument   maker  employed  by  the  Department   of 
Eleotrioity.     From  the  faots  of  the  matter  it  appears  that  L!r. 
BurzMt  was  employed  at  various  times  from  April  Ist,    1906,   to   and 
ineludla^i;  hie  raoent  period  of   employment,  vftiich   said  recent  period 
covered  three  yeare.     Owing  to   the  nature  of  the  work  it  seems  that 
Vjr»   Burnet  did  not  hare  steady  and  oonstant  eosployment.      I  have  made 
an  examination  of  the  records  in  the  office  of  the  Civil    .ervice 
CommlBsion,   and  it   e^pears  therefrom  that  IJ:,   B\irnet  was  rated  as 
a  temporary  employee,   and  was  in  actual   faet  a  temporary  employee. 

I  refer  you  to   Ordinance  IIo.   5561   (Hew  Series),   Section 
4,   SubdiTiaion  "b",   paragraj>h  4.     You  will  note  that  the  ordinance 
provides  that  certain  employees  shall  not  become  members  of  the 
Retirement  System.     Paragraph  4  provides  that  employees  certified 
from  Civil  Service  lists  for  temporary  employmoat  shall  not  become 
members  of  the  retirement  systoa.     If  Mr.   Burnet  was  a  temporary 
employee  prior  to   the   last  time  he  went   into   the   service  of   the  City, 
he  is  certainly  not   entitled  to   credit   for  prior  service  rendered, 
since  the   Ordinance   expressly  exempts  employees  of  his  classifica- 
tion from  membership  in  the  Retirement  System. 

By  referring  to   Section  6  of   the   same  ordinance,   you  will 
note  that  there  is  a  provision  as  follows: 

"The  Board  of  Adoiini strati  on  shall   issue   a 
prior  service  certificate  to  each  member  entering 
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the  Retlr^aent  System  on  AT)ril  first,  nineteen 
hundred  and  twenty -two,   and  to    each  member  enter- 
ine  the  Retirement  System  after  that  date  if  sueh 
entry  is  within  one  year  after  rendering  city- 
service  prior  to  April  first,   nineteen  hundred 
and  twenty-tv/o,   and  shsill  certify  thereon  service 
rendered  prior  to  the  first  day  of  April, 
nineteen  h\uidred  and  twenty-two; " 

?rom  the  reading  of  this  paragraph,   coupled  with  eui  examination 
of  Subdivision  ''h".   Section  £,  of  the  same  Ordinance,   It  would 
appear  that  2.:r.   Burnet  is  entitled  to  no  allowance  for  service 
rendered  prior  to  July  1st,  19E3« 

Therefore,   I  an  of  the  opinion  that  credit   for  prior 
service  cannot  be  legally  granted  to   Xca,   Burnet. 


Respectfully, 


CITY  ATTORNiinr. 


Board  of  Aaminlstration,  v 

San  Francisco  City  Employees'    Retirement  System, 
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Sep  teniae  r  S3, 1926. 


:> 


SUBJECT:  Board  of  Eduoatlon  is  Liable 
for  an  Accident  due  to  its 
Ifegllgenoe  or  the  negllgenoe 
of  one   of  Its  lik&ployeeB* 


]lisnl)er8;- 


To\ir  request  for  an  opinion  dated  September  7th  was 
reoeived  by  me  In  due  oourse*    It  appears  that  iJllen  Sohunk  suffered 
injuries  to  her  head  while  8h«  was  standing  in  her  place  in  line  at 
sohool  as  the  result  of  a  basketball  baok-stop  having  become  loosened 
and  having  fallen  upon  her  frcm  its  fastenings*    It  further  appears 
that  this  baok-stop  was  used  for  basketball  purposes  and  in  addition 
was  frequently  used  by 'students  in  the  school  for  the  purpose  of  getting 
a  better  view  of  games  during  praotioe.   !rhe  students  were  evidently 
permitted  by  the  teachers  and  others  in  charge  to  sit  upon  this  back-stop 
on  many  oooaBlons*   Unquestionably  this  was  the  cause  of  the  weakening 
of  the  baok-stop  so  that  it  fell  from  its  fastenings*   The  baok-stop 
was  never  intended  for  any  other  purpose  than  to  serve  in  basketball 


J 


OPINIOH. 


The  general  rule  in  this  country  is  that  a  sohool  district, 
municipal  corporation  or  school  board  is  not,  in  the  absence  of  a  statute 
imposing  It,  subject  to  liability  for  injuries  to  pupils  of  public  schools 
suffered  in  connection  with  their  attendance  thereat*     In  California 
we  have  a  statute  expressly  lA^osing  a  liability  upon  boards  of  edxusation 
wben  an  accident  arises  because  of  the  negligence  of  its  officers  or 
employees* 

Seotion  1622  of  the  Political  Code  of  the  State  of 
California  provides  as  follows: 

''Boards  of  sohool  trustees,  high  sohool  boards, 
Junior  college  boards  and  boards  of  education  are 
liable  as  such  in  the  name  of  the  district  for  salary 
due  any  teacher  on  contract,  and  for  all  dobts  ($(%ntraoted 
under  the  provisions  of  this  chapter,  and  for  any  Judgment 
against  the  district  on  account  of  inj\iry  to  any  pupil 
arising  because  of  the  negligence  of  the  district  or 
its  officers  or  employees  and  they  must  pay  any  Judgment 
for  debts,  liabilities  or  damages  out  of  the  sohool  funds 
to  the  credit  of  such  district,  subject  to  the  limitatious 
of  the  state  of  California;  provided,  that  the  oontraots 
mentioned  in  this  section  shall  not  be  made  in  excess  of 
the  sohool  moneys  accruing  to  the  district  and  usable 
for  the  purposes  of  such  contracts  dtxring  the  school      ^^4 
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Sar  for  whioh  the  eoatraots  are  ia&A4i,oth«]rwlse 
e  aistrlot  Bhall  not  be  held  llalalot 
She  district  attoraoy  of  the  oounty  In  whioh  a 
aohool  dietrlct  ic  Xooated  shall  without  fee  or 
other  charge  defend  the  dietriet  in  any  suit  hroiight 
for  injury  to  any  pupil  for  any  oaose*  In  ease  suit 
is  brout^M  againat  the  membere  of  the  board  of  school 
truetees  or  beard  of  eduoatlon  as  IndiTiduals  for  any 
aot  or  eBlssien  in  the  line  of  offieial  duty  as  trustee 
or  board  nenber,  it  shall  be  the  duty  of  the  dietriet 
attorney  of  the  county  to  defend  the  members  of  sueh 
1»oavd  of  sohoel  trustees  or  board  of  edueatien  v/ithout 
fee  or  other  oharge* 

Uenbers  of  the  boards  of  sehool  trustees  and 
city  boards  of  education  shall  not  be  held  personally 
liable  fer  aocidents  to  children  going  to  or  returning 
£ren  sehool  or  on  the  pl&y<-grouxUL8  or  in  ooansotion 
with  sehool  work*" 

I*rom  the  faete  of  this  eass  as  presented  to  me  there 
wms  unquestionably  negligenss  and  oarelessness  on  the  part  of 
those  in  oharge  in  permitting  ehlldren  to  sit  en  this  basketball 
%aek*8t«p  thereby  weakening  it* 

Shs  California  law  with  respeot  to  negligenoe  due  to 
the  falling  of  objeots  is  well  ei^reesed  in  19  Cal*  Juris  716 
as  follows I 

**She  mere  fast  uasstplained  that  an  objcot 
fell  from  the  roof  of  a  building  upon  one  below 
does  not  of  itself  raise  an  inferenoe  ef  noj^ligenoe, 
but  a  prima  faoie  case  is  made  out  where  a  person 
ie  injured  vdiile  walking  upon  a  public  thoroughfare* 
by  anything  falling  upon  him  whioh  le  sliown  to  be 
under  the  management  ef  the  defendant  or  his  servsats« 
if  the  acoident  is  eush  as  in  th«  ordinary  oeiarse 
of  events  does  not  hi^pon  when  those  who  have  the 
management  use  proper  care*  2hu8  a  priaui  faoie 
ea«s  is  made  out  nAiere  a  passerby  ie  injiired  by 
the  dropping  of  a  ohieel  from  the  hands  of  a  worknaan 
above,  or  v/here  a  trestle  used  in  the  oonetruetion 
of  a  building  falls  upon  a  passerby*  Similarly, 
the  doetrine  is  applicable  where  a  fan  installed 
in  a  theater  pulls  or  drops  from  Its  boarings  and 
falls  upon  u  patron,  injuring  him.'* 


^ 


A3NaOJ.J.V  AilO 

JO 

NOINIdO 


% 


In  ▼!•»  of  thtt  fact  that  it  appears  that  ther«  was 
a«ISligeae«  here  Z  aJ.Tls«  thut  there  Is  a  liability  xL&on  your 
part  in  this  case* 

Be  flfpeot  fully, 


City  Attorney* 


MARS  OF  mmMSitm* 
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0otcrt)c^l,1926. 


SUBJx^!!::  Failure  to  Return 

Statement  of  Property* 


Dear  Sin- 


X' 


»-t. 


Yoiir  request  for  an  opinion  dated  September  E3,1926,  as 
follows,  is  at  hfiu&dt 

"I  have  an  estate  in  Probate  where  the 
deceased  died  on  ^pril  19th, 19E6*  Under  the 
law  anyone  failing  to  return  assessable  bonds, 
stocks  and  solvent  credits,  the  Assessor  is 
compelled  then  to  assess  the  same  at  their  full 
value*  In  this  case  the  deceased  retui'ned  no 
statement  in  1926,  whatsoever* 

The   attorney  raises  the  point  that  the 
deoea8e&  was  ill  and.  physically  unfit  to  attend 
to  the  filing  of  the  saae  or  to  give  power  of 
attorney  and  that  the  estate  is  not  subject  to 
suoh  assessment*   Can  I  now  under  Sec*  ^^Zf-A 
3629assess  same  at  100;^  for  1927? 

OPINIOlv". 


proTilost 


Section  S627  of  the  Political  Code  as  amended  in  1925 

"All  taxable  property  must  be  assessed  at  its 
full  cash  valxie/ except  that  all  notes,  debentures, 
shares  of  oapitai  stock,  bonds,  solvent  czredlts,  and 
mortgages  or  deeds  of  trust,  which  are  taxable  to 
the  owner  thereof  \inder  provisions  of  the  laws  of  this 
state  other  than  this  section  and  section  three  thousand 
six  hiindred  twenty-seven  a  of  this  code,  belonging  to 
a  taxpayer  who,  in  person,  or  v/hen  absent  from  the 
county,  by  his  representative,  has  complied  with  the 
provisions  of  section  three  thousand  six  hundred  twenty - 
nine  of  this  code,  shall  be  assessed  at  seven  per  cent 
of  the  full  cash  value  thereof,  in  determining  the  full 
oash  value  o>f  suoh  shares  of  capital  stock  there  shall 
1m  &eduoted  the  value  of  the  property  in  California  of 
the  corporation  by  which  such  shares  of  capital  stook 
are  issued*)  Land  and  Inprovements  thereon  shall  be 
sepairately  assessed.*  Cultivated  and  uncultivated  land, 
of  the  same  g^uallty,  and  similarly  situated,  shall  be 
assessed  at  the  same  value •** 
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Froa  a  reading  of  the  foregoing  Politioal  Code  section 
it  will  'be  se^a  that  the  Legislatiire  had  in  mind,  in  its  passage 
of  this  law,  that  a  spirit  of  liberality  8ho\JLd  Toe  shown  ov/nei^ 
of  personal  property  in  the  taxation  thereof*   i'his  Code  seotten  ^\ 
provides  that  the  property  mentioned  should  he  assessed  at  1%  uQ||^''^M^ 
its  full  oash  value*    However,  Section  3627-A  of  the  Political -^4  7^ 
Code  was  adopted  iB  order  that  all  taa^ayers  who  desirtd  to  talcs 
advantage  of  a  seven  per  cent  asssssment  should  naks  a  oomplete 
return;  henoe  it  was  provided  that  they  should  file  an  annual 
statement,  as  provided  l>y  Section  S6S9  of  the  lolitioal  Code, 
showing  all  of  the  property  owned  hy  them*     Section  36E7-A       A 
speoifioally  provides  that  the  seven  per  cent  privilege  set  iorth     i 
in  Section  36S7  of  the  Political  Code  should  be  effective  only       j 
in  the  event  that  the  taxpayer  complied  v/ith  the  provisions  of       A 
Section  3627-A  and  Section  5629*    Secttoa  3627-A  appears  to 
he  mandatory  and  if  no  anmial  statement  was  filed  hy  the  taxpayer 
during  the  time  req,uired  hy  law,  I  am  of  the  opinion  that  the 
taigpayer  should  he  assessed  on  the  hasis  of  a  one  hundred  per 
oent  valuation* 


Respectfully, 


City  Attorney* 
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Oct,   ISth,    1926. 


SUJJXOfi      Definition  of  iTiblic  Tiuildijag. 


D«ar  sirst 

I  am  In  receipt   of  a  copy  of  a  resolution  of  yovcc 
Boa2>d,  wherein  you  ask  to  be  adyieed  as  to  whether  or  not  a 
Voildizie  proposed  to  be  eroeteA  by  the  Daniib  Society  of  San 
Frencisoo,  and  to  contain  a  lodge  room  and  auditorium,  both  of 
wkleh  would  be  rented  on  occasions,  cooes  within  the   definition 
of  "A  Public  Building"   as  that  term  is  used  in  the  soning 
ordinanoe  of  San  Francisco. 


opi:jic::. 


The  mere  fact  that  the  public  n^y  occasionally  or  even 
at  all  timss  have  the  ri^t  to  use  a  boilding,  or  to  frecLuent  the 
aaaa  with  the  peroission  of  the  owzier,  does  not  constitute  the 
bfoildln^  "a  public  building"  as  that  tezu  is  generally  understood. 
Both  the  courts  and  law  writers  have  given  the  term  a  narrow 
Boanlagt  Uniting  it  to  bxiildings  that  are  used,  owned  or  controlled 
by  the  public. 

"A  Public  Building"  is  defined  in  "Cyo"  as  "A  building 
ereoted  and  owned  by  the  state,  county  or  tauniolpal  authorities'*, 
or  "A  building  owasd  or  controlled  azid  held  by  the  public 
authorities  for  a  publie  use". 

Tho  Suproae  Court  of  Goorgia  in  Cullum  vs.   state, 
35  S,  jH*  121,  has  hold  that  a  ehurtth  was  not  a  public  building, 
stating  that  a  public  building  was  owned,   controlled  or  used  by 
a  aaniolpality,  county  or  state* 

In  view  of  the  foregoing,   I  am  of  the  opinion  that  the 
building  in  question  is  not  a  "Public   Building"  as  that  term  is 
tisod  in  the  zoning  ordinanoe,   and  you  are  advised  that  it  camiot 
be  orooted  in  the  Second    Residential  i^^ozie  as  defined  in  the 
ordlnanse* 

Sincerely  yours, 

CITY  ATTORKSY. 
To  the  Board  of  Public    Voria. 
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0«t.  12th»  i9e«« 


SUBJECT:     In  re  AppropPtatl one  tar  Contraoto 

v/hereln  a  Bonus  to   Contractor  ie  providotl  for. 


Dear  sirs: 

I  have  before  me  your  letter  \inder  date  of  Oetober 
11th,  1926,  reading  as  follows: 

"By  direction  of  the  finance  Coomlttee  Is 
forwarded  to  you  copy  of  Resolution  Ho»  9301E, 
Sedond  !^^-eries.  Board  of  Fublio  .torka: 

The  Coiaalttee  desires  to  be  informed  if 
this  contract  can  be  let  eliminating  the  appro- 
priation for  "bonus". 

Your  opinion  is  also  reqiiested  on  future 
contracts  -  as  to  the  legality  and  necessity  of 
including  appropriations  for  bonuses* 

The  Ghairouan  of  the  Finance  Comioittee  calls 
your  attention  to  the  aooompanying  bxillding  speoi- 
fioation  form  in  use  by  the  Board  of  iniblio  .orks." 

QPIHIOK. 

.Making  answer  to  your  inquiries  in  the  order  which 
they  appear  in  the  letter,  I  will  statet 

fhat  the  Board  of  r^upervl&ors  has  the  right  in 
authorising  the  Board  of  Public  "Orics  to  advertise  for  bids  for 
the  equipment  of  any  public  utility,  to  provide  whether  or  not  a 
bonus  shall  be  allowed  to  tlie  successful  bidder  for  the  fulfilling 
of  the  contract  in  a  period  less  than  the  allotted  time,  but 
shoiild  the  ordinance  of  the  iioard  of  Supervisors  fail  to  forbid 
the  offering  of  a  bonus,  and  the  Jioard  of  rublio  works  in 
advertising  for  bids  offers  a  bonus,  and  the  bonus  is  made  a  part 
of  the  bid  accepted,  the  i3oard  of  i\Lblio  aorks  has  not  exceeded 
its  authority  and  the  bonixs  may  be  made  a  part  of  the  eontraot* 

You  are  furthor  advised  that  if  the  eontraot  provides 
for  a  bonus,  the  appropriation  to  be  mside  by  your  Board  to  aarry 
out  the  contract  aliould  include  the  estimated  amount  of  the  bonus* 
Section  10,  Art,  III,  Chap.  I  of  the  Charter  provides j 
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"That  no  oon tracts  taade  the  expena*  of 
whose  execution  is  not  provided  "by  law  or 
ordln&noe  to  bo  paid  by  asseGsoients  iy;>on  the 
property  benefited,   shall  be  binding  or  of  any 
force  unless  the  <'^aditor  shall  endorse  thereon 
his  certificate  that  there  remains  unexpended 
&nd  unapplied,  us  herein  provided,  a  balance  of 
the  appropriation  or  fund  applicable  thereto, 
sufficient  to  pay  the  estimated  expense  of 
executing  the  contract*" 

A.B  the  bonus  provided  for   in  the  contzraot  oay 
become  a  portion  of  the  cost  of  executing  the  contract,  it 
should  be  included  in  the  estimate,  and  therefore  in  the 
appropriation  to  be  raade  by  the  Board  of  Supervisors, 

As  to  your  second  a^estion,   to  wit,  the  necessity 
of  including  an  appropriation  for  a  bonus  on  future  contracts, 
I  will  state,   that  if  the  contract  provides  for  a  bonus  the 
appropriation  should  be  laade,  but  a  contract  may  legally  provld« 
a  stated  sum  as  liquidated  daaags  to  bo  paid  by  the  oontraetor 
for  failure  to  complete  performanee  on  tisM,  wliaiout  inoluAlBi; 
a  provision  for  a  bonus  to  the   contractor  for  completing  before 
the   specified  time. 

See     KOKTmVESTKRN   T£RRA  COTTA  CO,  ITS*   CALDVXLL, 

243  Federal   Reporter  491. 

In  this   case  the   coxirt  said: 

"Hov  can  it  be  claimed  that  the  agreenent 
to  pay  a  possible  bonus,   for  speed  within  a  fixed 
tliae  for  the  bon\i8  to  cease,   Hirows  any  light  upon 
an  a^eemont  to  pay  compeneation  for  delay  with 
no  tine  for  it  to  cease?     Both  sldea  rely  upon 
this  provision  in  the  contract,  but  we  are  not 
able  to  see,  hov/  the  agreement  to  pay  a  bon\i8  tiirowi 
any  light  upon  whether  another  claim  is  liquidated 
damages  or  penalty,  where  a  bonus  is  no  viftiere 
referred  to," 

Your  attention  is  however  directed  to  the  fact  that 
under  the  laws  of  the  ^itate  of  California  a  provision  for  lloul- 
dated  dama^^s  for  failure  to  complete  a  contract  on  time,   ean 
only  be  inforoed  where  it  is  practically  impossible  to  determine 
the  amount  of  damage  which  the  owner  has  sustained  by  zreaaon  of 
the  failure  to  complete.     The  courts  of  this  state  have  held, 
that  where  it  is  possible  to  oompute  the  damage,   that  the  eon- 
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traotor  will  be  held  liable  for  the  actual  amount  of  damage 
sustained,  irrespective  of  the  amount  specified  in  the  contract 
to  be  paid  as  liquidated  dsima^es.   It  is  difficult  to  state  in 
what .particular  contracts  the  courts  would  enforce  a  stipulation 
proYld±a£  for  liquidated  daaa^es*  In  all  probability,  a 
failure  to  deliver  strset  cars  ou  time,  if  the  city  was  ready  to 
use  them,  would  render  the  contractor  liable  in  tlie  amount 
specified  as  liquidated  damages,  for  it  would  be  extremely 
difficult  to  determine  the  exact  amount  of  damage  which  the  City 
would  stistain  by  the  delay.  On  the  other  hand,  failure  to 
complete  a  building  on  time,  would  in  all  probability  render  the 
contractor  liable  only  for  the  actual  damage  sustained,  for  it 
would  be  possible  to  detormino  the  actual  damage  sustained.  This 
point  will  have  to  be  determined  by  the  facts  of  each  particular 
contract;  and  no  harm  can  be  done  to  the  city  by  inserting  in 
its  contract  a  provision  for  liquidated  damaige  for  failure  to 
complete  on  time. 


Sincerely  yours. 


CITY  ATTORESY. 


To  the  Finance  Uoiomittee 
of  the  Board  of  Supervisors. 
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Get.   22nd,   1926. 


SUBJlCf;     Kar^lBal  Transaoti ona* 


Dmut  Slri 

ToTir  reoert  request  for  aa  opiiilon  sonoualilS  tM 
^xwttlwi  of  whether  or  aot  a  ¥r«ker  is  the  owner  tf  ttoelc  purohased 
on  Bargln,  i«  at  haa4« 

OPUIGH. 

In  answer  to  the  question  presented,   I  rsfer  70U  to  an 
exeerpt  froa  the  opinion  of  Justlee  Sehenk  in  SlaB]cenhom-:?anter- 
I^ulin  Co.  re.   Thayer,   72  Gal«   ^ee.  91,  at  pa^  94,  therein  he  saTs: 

"SOTer&l  prvpeel  ti  ens  seea  to  be  veil  8et:led: 
(I)  l^at  as  "between  a  broker  and  a  (roctoaer  wlio  has 
paid  for  stodk  in  foil  the  latter  is  the  oimer  of  the 
stock  ejid  doe 6  not  ispliedly  authorise  the  broker  to 
ploA^  the  seouritj.     As  to  the   flaJ.17  paid  oostoner 
the  pledging  of  his  stock  by  ths  broker  is  mren^f^Q 
(In  re  Z.   C.    .ilson  4  Co.,   252  ?ed.   631);      (2)   That 
as  between  a  broker  and  a  marginal  existoaer  the 
latter  is  also  the  owner  of  the  stoek  and  the  broker 
is  a  pledge   (Richardson  t.  Shsw,  209  U.  s.  365; 
Thomas  ▼•  Ya^gart,   209  U.   S.   385)   and  has  a  lien  on 
the  stoek  for  any  adranees  he  aay  BRke  thereon  akd 
has  the  isplied  consent  of  thB   ofwner  lawTolly  to  re- 

lod£e  tfat   asae   (In  re  J.  C.  *filssn  h  Co*,  supra); 

8)  That  as  betweon  the  broker  and  his  cash  customer 
the  latter  is  entitled  to  the  immediate   delirery  cf 
the  stock  (Ihiel  t.   llollins,   241  7.    3.   525)   and  the 
marginal  customer  is  entitled  to   the   delirery  when  he 
pays  "^o  balance  of  i;he  contract  orice    (In  re  llason, 
M8  Fed.  fO«)." 


\ 


an  examination  of  this  portion  of  the  opinion  it  may 
be  readily  ssen  that  the  broker  is  the  pledgee  of  stock  pxirehased  on 
rgin,  and  "Qiat  the  marginal  c;2£tomer  is  the  owner  thereof. 

Respectfully, 

'ity  Attorney. 
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October  27,  19E6. 


Public  Utilities  Conaaittee, 
Board  of  Supervisors, 
City  HaU,  City, 

Dear  Sirs: 

I  am  in  receipt  o^  your  letter  of 
October  7th  enclosing  a  copy  of  a  Resolution  introduced 
in  the  Board  of  SuperYisors  by  Supervisors  Kent,  and  referred 
to  your  CoEunittee. 

The  Resolution  calls  upon  your  Connaittee  to 
make  an  investigation  into  tlie  uietliOu.c>  and  manner  of  the 
northwestern  Pacific  Railway  Co.' 6  conduct  of  its  passenger 
transportation  eye tern  insofar  as  it  affects  the  residents  of 
San  Francisco*  In  your  letter  you  ask  as  to  what  Jurisdiction 
yo\ir  Committee  has  over  the  subject  maxter  of  the  Resolution. 

Undoubtedly,  it  lies  within  the  power  of 
your  Committee  to  investi£;ate  any  matters  which  may  be  referred 
to  you  by  the  Board  of  Supervisors,  but  in  this  particular 
matter,  any  conclusion  which  your  Committee  might  reach  after 
an  investigation  could  Ixave  no  effect  on  the  conduct  of  the 
transportation  of  passengers  by  the  Korthv/estem  Pacific  Railway 
Couipany. 

The  Federal  Government  has  laid  down  certain 
regulations  regarding  the  number  of  passengers  that  any  ferry 
boat  may  carry,  and  if  these  regulations  have  been  violated  it 
is  a  matter  for  Investigation  by  the  proper  department  of  the 
Federal  Govenamont • 

As  to  whether  or  not  more  adeq.uate  facilities 
of  transportation  sho-uld  be  furnished  by  this  Company  to  the 
residents  of  Can  i^ranoisco  is  a  matter  which  lies  v/ithin  the 
Jurisdiction  of  the  State  Railroad  Cocmission* 

You  are  therefore,  advised  that  while  you 
have  the  right  to  investigate  this  matter,  sho\ild  you  so  desire, 
the  result  of  your  investigations  can  have  no  direct  bearing 
upon  the  conduct  of  the  Company,  and  can  cnly  operate  as  a 
recommendation  to  the  proper  Federal  Department  or  to  the  State 
Railroad  Commission  to  remedy  the  conditions  ^ich  are  complained 
of. 

Sincerely  yours. 


CITY  ATTORHSY.  2J\i 
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Hov.  9th,  1926. 


SUBJI3CT:   Deposit  of  Public  Honeys. 


Dear  Sir: 

I  have  yo"ur  letter  of  the  6th  inst.,   asking  as  to 
whether  or  not  you  can  accept  Los  iuifieles  County  Flood  Control 
District  Bonds  as  security  for  deposits  of  public  money.      In 
your  letter  you  direct  ray  attention  to   the   Act  of  1915  authoriz- 
ing the  creation  of  this  particular  district,   and  also   the  Act 
of  19E3  providing  for  the   deposit  oi'  public  moneys  in  banks. 
I  also  note  the   statement  contained  in  your  letter  as  to  an 
opinion  rendered  by  the  attorney  General  of  the  state  of  Cali- 
fornia advising  that  bonds  of   the  Flood  Control  District  may  be 
accepted  as  security  for  the  deposit  of  public  moneys. 

OPIKIOIT. 

Your  attention  is  directed  to  Section  E,  Chapter  III, 
Article  IV  of  the  Charter,  which  provides  among  other  things, 
that  when  public  funds  are  deposited  in  any  bank  by  the  Treasurer 
of  the  City  and  County  of  iJan  Francisco,  the  depositary  shall 
furnish  as  security  for  suoh  deposits,  bonds  of  the  United  litates, 
or  of  this  State,  or  of  any  county,  mxinioipality  or  school 
district  within  this  State.   The  matter  of  loaning  or  depositing 
the  funds  belonging  to  the  City  and  County  of  San  rrancisco  is 
essentially  a  municipal  affair  in  wdiich  the  provisions  of  the 
charter  must  govern  as  against  the  provisions  of  the  general  laws 
of  the  otate. 

The  Act  of  the  Legislature  referred  to  in  your  letter 
to  me  is  a  general  act  providing  for  the  deposit  of  public  moneys, 
and  there  are  many  conditions  in  it  which  would  prevent  it  from 
applying  to  the  City  and  County  of  3an  Francisco^   The  fact  that 
the  act  xmder  which  the  Flood  Control  District  Bonds  are  issued 
provides  that  these  bonds  may  be  accepted  as  security  for  the 
deposit  of  public  moneys,  would  not  control  against  the  express 
mandates  of  the  charter,  for  the  reason  as  I  have  already  said, 
charter  provisions  are  superior  to  the  general  law  in  matters  that 
are  strictly  m\micipal;   and  furthermore,  if  each  enabling  act 
authorizing  the  issuance  of  bonds  were  to  undo  the  express 
mandates  of  the  charter,  we  would  have  the  enabling  act,  rather 
than  the  charter  adopted  by  the  people,  determining  what  particular 
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seeurlty  might  be  aooepted,  for  the  deposit  of  public  moneys. 

You  are  therefore  advised  that  in  the  acoeptance 
of  seoxLTities  for  the  deposit  of  public  moneys,  you  are  limited 
to  the  bonds  mentioned  in  the  charter* 


Sincerely  yours, 


CITY  ATT0RN3Y. 


To  the  Treasurer. 
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Kov.  12th.  1926. 


SUBJECT:   Liens  can  be  predioated  against  'iwards 
made  by  Industrial  Accident  Commission 
only  when  approved  by  suoh  Goomission, 


Doar  Sir: 

Your  letter  of  November  9th,  1926,  reo^uesting  an 
opinion  as  to  whether  an  award  i^iade  by  the  Ind\is trial  Acoident 
Commission  to  an  employee  of  the  city  is  liable  to  a  lien  if  a 
transcript  of  judgment  has  been  filed  according  to  Section  710 
of  the  Code  of  Civil  Procedure,  is  at  hand. 


OPINION. 


\ 


The  Constitution  of  the  state  of  California,  Article  XX, 
Section  21  thereof,  expressly  vests  in  the  Legislature  plenary 
power,  to  create  and  enforce  a  complete  system  of  worlaaen's  compen- 
sation, in  pursuance  of  which  the  Legislature  of  this  wtate  has 
enacted  legislation  providing  for  worlcmen's  compensation  and  for 
the  creation  of  liens  under  such  act.  Accordingly,  ^eotion  710  of 
the  Code  of  Civil  Procediire  is  not  applicable,  and  Section  24  of 
the  '/for3na»n'6  Compensation  Act  is  controlling,  and  which  provides 
in  part: 

"Ko  claim  for  compensation  shall  be  assignable 
before  paj-ment,  but  this  provision  shall  not  affect  the 
survival  thereof,  nor  shall  any  claim  for  compensation, 
or  compensation  awarded,  adjudged  or  paid,  be  subject 
to  be  tai:en  for  the  debts  of  the  party  entitled  to 
such  compensation,  except  as  hereinafter  provided," 

Subdivision  "e"  of  said  section  provides  in  part: 

"If  notice  in  writing  be  given  to  the  insui'ance 
carrier  or  employer,  if  he  be  uninsured,  setting  forth 
the  nature  and  extent  of  any  claim  that  zaay  be  allowed 
as  a  lien,  the  said  claim  shell  be  a  lien  against  any 
amount  thereafter  to  be  paid  as  compensation,  subject 
to  the  determination  of  the  amovint  and  approval  there- 
of by  the  commission." 

It  is  my  opinion,  therefore,  that  before  any  claim  or 
jxxdgment  can  constitute  a  lien  against  an  award  made  by  the 
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Industrial   Accident  Conunlssion,    ihe   same  must  first  be  presented 
in  the  form  required  and  approved  by  said  Commission. 


Respectfully, 


CITY  ATTORHEY. 


Auditor, 


J&0^ItS8<?'"'     '^'^     -^  >"-"^     .tj-?i.-(       ■»,- 
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Hot.  15th,   1926. 


SUBJECT:     Employment  of  Temporary  lilmployees 
by  Board  of  Supervleors. 

Dear  Slmt 

I  aa  in  reeeipt  of  your  letter  as  follows* 

"The  Board  of  Supervisors  Demand  So.  31  on  the 
General  Fund,  dated  September  14,  1926,  contains  the 
names  of  ten  persons  credited  with  rendering 
"Services  appraising  real  property"  at  compensations 
ranging  from  ;^62.50  to  $150  for  the  period  from 
September  1  to  September  16,  1926. 

This  donand  is  not  in  the  usual  form  of  a 
salary  demand  and  was  not  presented  to  our  Commission 
for  £9proval. 

We  respectfully  request  your  opinion  as  to 
whether  or  not  the  employment  of  persons  by  the 
Board  of  Supervisors  for  the  above  ptirpoee,  without 
approval  by  our  Commission,  is  legal." 

OPINION. 


AlthOTigh  you  do  not  so  state,  I  teike  it  that  the 
persons  mentioned  in  the  above  letter  employed  by  the  Board  of 
Supervisors  to  render  services  in  appraising  real  property,  are 
temporary  and  not  permanent  employees  of  that  Department. 

Your  attention  is  directed  to  Subdivision  (a)  of 
Section  11  of  Article  XIII  of  the  Charter,  which  exempts  from  the 
provisions  of  that  article,  "persons  employed  by  the  Board  of 
Supervisors  for  temporary  services  in  positions  requiring  high 
technical  skill".   If  therefore,  the  persons  mentioned  in  the 
above  letter  are  temporary  employees  of  the  Board  of  Supervisors, 
and  the  positions  which  they  are  filling  require  high  technical 
skill,  these  positions  would  be  exempt  from  the  provisions  of 
Article  IIII  of  the  charter.  And  it  is  equally  true  that  if  the 
positions  do  not  require  high  technical  slcill,  they  would  be 
subject  to  the  provisions  of  the  article  mentioned  to  the  same 
extent  as  would  any  other  employee  of  the  Board  of  Supervisors. 

Under  Section  14  of  Article  XIII  of  the  Charter,  yo^ar 
Conuaission  is  charged  with  the  duty  of  the  enforcement  of  the  pro- 
visions of  the  article  mentioned,  and  tmder  this  section  you  are 
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glyen  plenary  powers  to  Inquire  into  "the  nature,  tenure  and. 
compensation  of  all  plaoes  in  the  public  service'*.   Therefore, 
you  may,  throu^  your  inspection  departeent,  or  throu^  any  other 
agency  that  you  deem  proper,  inquire  into  the  character  of  the 
services  vgich  are  being  rendered  by  the  persons  mentioned  in  the 
above  letter,  and  if,  as  the  result  of  the  inyestigation,  you 
should  conclude  t^at  the  positions  mentioned  are  of  such  a 
character  as  not  to  requizHs  higli  technical  skill,  you  would  have 
the  ri^t  of  refusing  to  approve  any  payroll  for  such  services 
until  the  appointment  to  these  positions  was  made  in  conformity 
with  the  provisions  of  Article  XIII  of  the  Charter,  and  according 
to  the  rules  of  yovir  CoBB&icsion.  If  the  payrolls  do  not  come 
before  you  in  the  ordinary  way,  you  will  be  justified  in  notifying 
the  Auditor  and  the  Treasurer  that  these  demands  should  not  be  paid. 

In  short,  I  am  of  the  opinion  that  you  h&re   the  right 
to  classify  these  positions  to  the  same  extent  as  you  would  any 
other  position  in  the  public  service,  and  if  in  your  opinion  they 
do  not  come  within  the  exemption  mentioned  in  Subdivision  (a)  of 
Section  11,  you  may  insist  that  these  positions  be  filled  in 
conformity  with  the  provisions  of  Article  XIII. 

You  conclude  your  letter  by  asking  as  to  whether  or 
not  the  employment  of  the  persons  mentioned,  without  the  approval 
of  your  Commission,  is  le^a.  I  will  state  that  if,  after  an 
investigation,  you  should  determine  that  these  positions  eome 
within  the  exemption  mentioned,  the  Board  of  Supervisors  have  the 
rl^t  to  make  appointments  to  fill  them.  Should  you  determine 
"ttiat  they  do  not,  the  appointments  must  be  made  from  such  list  of 
eligibles  as  you  deem  best  fitted,  or  non-civil  service  appoint- 
ments must  be  aul^orlzed  in  conformity  with  the  provisions  of  the 
charter. 


Sincerely  youre, 


CITY  ATTOPJrSY. 


Civil  Service  Commission. 
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FoT*   22nd,   1926. 


SUBJSGT:      Looatlon  of  Trana^Bay  Bridges* 


Daar  Sirs: 

I  am  in  receipt  of  yoxir  inquiry  as  to  the  power  of  the 
Federal  GoYemment  to  determine  the  location  of  a  contemplated 
brid^  over  the  Bay  of  San  Francisco  • 

OPIHIOH. 

Under  section  8  of  Article  I  of  the  Constitution  of  the 
United  States,  Congress  is  given  power  "To  regulate  commerce  r^ith 
foreign  nations,  and  amozig  the  several  States,  and  with  the  Indian 
Tribes".   The  matter  of  the  regxilation  of  all  navigable  waterways 
within  the  United  States  cones  within  the  power  ^ranted  by  this 
provision  no  matter  whether  those  waterways  are  wholly  within  tiie 
eonfines  of  one  particular  state,  or  portions  of  them  lie  within 
different  states.  Vfhere  a  navigable  body  of  water  lies  wholly  williin 
a  state,  the  power  of  regulating  the  construction  of  any  structure 
which  will  interfere  with  its  use  for  navigation  remains  in  the  state 
until  Congress  either  by  speoial  act  or  general  law  acts  in  the 
premises. 

Almost  from  the  adoption  of  the  Constitution,  Congress 
has  asserted  its  authority  to  regulate  structures  over  or  in  the 
navigable  waters  of  the  eountry.   In  the  beginning  this  regulation 
was  usually  by  special  act  regulating  the  particular  project  at  hand. 
In  aany  of  these  cases  the  regulation  was  most  minute,  providing  for 
the  size  of  piers,  length  of  drairs  and  spans. and  the  height  of  the 
strueture;   in  c&er  eases  the  authority  was  more  gslieral,  but  in 
these  it  was  usual  to  delegate  the  power  of  approval  to  sone  govern- 
mental ageney  subordinate  to  the  Congress* 

In  1899  Congress  enaeted  a  general  law  upon  the  subject  - 
Section  9971  of  Idie  Revised  Statutes  of  the  United  States  reading 
as  follows: 

"It  shall  not  be  lawful  to  construct  or 
commence  the  construction  of  any  bridge,  dam,  dike, 
or  causeway  over  or  in  any  port,  roadstead,  haven, 
harbor,  canal,  navigable  river,  or  other  navigable 
water  of  the  United  States  until  the  consent  of 
Congress  to  the  bulldiog  of  such  structtires  shall 
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have  been  obtained  and  until  the  plans  for  the 
same  shall  haye  been  subniitted  to  and  approved 
by  the  Chief  of  Engineers,  and  by  the  Secretary 
of  War;  Provided,  That  such  structtires  may  be 
btiilt  under  authority  of  the  legislature  of  a 
State  across  rivers  and  other  watenrays  the 
navigable  portions  of  i^ioh  lie  wholly  within 
the  limits  of  a  single  State,  provided  the 
location  and  plans  thereof  are  submitted  to  and 
approved  by  the  Chief  of  Engineers  and  by  the 
Secretary  of  v/ar  before  cons  true  ti  on  is  coomenced. 
And  provided  further.  That  when  plans  for  any 
bridge  or  other  structure  have  been  approved  by 
the  Chief  of  Engineers  and  t^   the  Secretary  of 
War,  it  shall  not  be  lawful  to  deviate  from  such 
plans  either  before  or  after  completion  of  the 
structure  unless  the  modification  of  said  plans 
has  previoxisly  been  submitted  to  and  received  the 
approval  of  the  Chief  of  Engineers  and  of  the 
Secretary  of  War.  (F^rch  3,1899,  c.425,  9,  30 
Stat.  1151. )« 

The  Bay  of  San  Fran ci see  lying  wholly  within  the 
confines  of  the  State,  it  follows  that  the  project  which  you  now 
have  before  you  comes  within  the  first  proviso  of  the  section  quoted. 

The  langimge  of  the  section  appears  to  be  clear 
and  unequivocal,  end  from  its  reading,  and  without  doing  violence  to 
the  language  used,  it  would  appear  that  in  cases  such  as  you  now 
have  luader  consideration  that  the  Chief  of  the  Ehgineers  of  the  ar 
Department  and  the  Secretary  of  '=ar  must  approve  both  the  location 
and  plans  of  the  contanplated  strueture. 

At  times  the  question  of  the  right  of  Congress 
to  delegate  its  powers  granted  by  the  Constitution  to  the  Secretary 
of  Var,  has  been  ajuestioned,  but  the  Supreme  Court  of  the  United 
States  has  sustained  this  right. 

See  imiOK  BRIDGE  CO.  vs.  U5ITED  STATES, 

51  Law  Edition  U.S.  Supreme  Court  Reports  -386; 

In  passing  on  this  point,  Mr.  Justice  Harlan,  speating  for  the 
court,  said:  "Indeed  it  is  not  too  much  to  say  that  a  denial  to 
Congress  of  the  right,  under  the  Constitution,  to  delegate  the 
power  to  determine  some  fact  or  the  state  of  things  upon  which  the 
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anforoemont  of  Its  enaotment  CLepeu&s  v/ould  be   *to  stop  the 
wheels  of  government'   nnd  bring  about  confusion  if  not  paraJlysls 
in  the   conduct  of  public  business".     And  further  on  the   same 
subject  the   same   judge  said,   "We  are  of  the   opinion  that  the  act 
in  question  is  not  unconstitutional  as  conferring  on  the  Secretary 
of  War  powers  of  such  nature  that  they  could  not  be  delegated  to 
him  by  Congress." 

I  an  therefore  of  the  opinion  that  before  any 
bridge  can  be  cons true ted  over  the  waters  of  the  San  Francisco  Bay, 
the  location  of,   and  the  plans  for  the  struotxire  must  be   submitted 
to  the  Chief  of  Engineers  of  the  .;ar  Department  and  to  the  Secretary 
of  Vfar  for  their  approval. 

I  ejn  advised  some  of  the  applicants  for  franchise* 
to   construct  these  bridges  have  contended  that  the  word  "location" 
as  used  in  the  act,   shoi^ft  be   considered  to  mean  "locality",   and 
that  the  Secretary  of  v/ar  has  no  power  to  refuse  the  rl^t  to  approve 
the  construction  of  a  bridge  at  such   "location"  ae  your  Board  may 
select.     I  do  not  believe  that  such  a  meaning  can  be  given  to   the 
word  "location".     fPhis  word  is  defined  in  Chespeake  &  0.  Ry.  Co.  vs. 
Peepwater  Ry.  Co.,   50  So.  Rep.   Page  596,   as  "the  site  or  place  of 
a  thing".     Therefore,   if  the  Secretary  of  «ar  and  the  Chief  of 
Engineers  must  approve  the  location  of  the  bridge,   it  is  e(i\ilvalent 
to  saying  that  they  must  approve ,   the  site  or  place  where  It  is  to 
be  constructed.     If  the  word  "locality"  were  used  in  the  Act,  a 
different  constraetion  might  be  placed  upon  it,   but  as  the  more 
definite  word  is  tised,    the  Act  must  be  construed  as  written. 

You  ere  therefore  advised  that  before  any  bridge 
can  be  constructed  over  the  Bay  of  Saa  Francisco,   the  location,   i,  e., 
the  exact  site  thereof,   and  the  plane  therefor,  must  be  approved  by 
the  Chief  of  Engineers  and  by  the  Secretary  of  </ar» 

Sincerely  yours. 


CITY  ATTORNEY, 


Board  of  Supervisors. 
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Hovemter  20,1926. 


SUBJ3CT:  Tax  on  i'ersonal  i'roperty 
a  lien  on  Real  ^property* 


Dear  Sir;- 


Your  request  for  an  opinion,  dated  November  5,1926,  as 
follows »  is  at  hand: 

"3Jhis  office  has  in  the  past  oonsidered  for 
assessment  purposes  the  personal  property,  Ktioh  as 
household  furniture,  office  fixtures,  and  automotiles, 
in  the  name  of  the  huslsand  as  cotnmunitv  oroperty,  and 
it  has  been  the  castom  to  leave  only 'one  hlank  at -qr  for 
each  married  oouple,  said  stateioent  to  cover  all 
property  oimed,  controlled,  etc.,  by  said  party, 
usually  in  the  name  of  the  husband,  he  being  recog- 
nized as  the  head  of  the  house*  Said  statement  contains 
thorein  the  question  "Does  your  wife  or  minor  children 
ovm  atiy  sepai*ate  personal  property?" 

Where  through  neglect  or  refusal  to  Pile  said  statement, 
we  are  con^elled  by  law  to  place  an  arbitrary  assessment, 
we  have  In  some  cases  uade  said  arbitrary  assessm^it  in 
the  nam©  of  the  head  of  the  house  (husband)  and  sec\u?od 
the  personal  property  tax  to  land  standing  in  the  name 
of  the  wife. 

Does  the  new  community  property  law  affect  the  abore 
prooedujre  and  if  so,  must  we  demand  separate  state- 
ments from  each  person  or  can  we  assess  in  ths  name 
of  the  husband  and  include  the  v.ords  *and  \^ife"»" 

OPIl^flOU. 

Section  162  of  the  Civil  Code  provides: 

"All  property  of  the  vvife,  ovmed  by  her  before 
marriage,  and  that  aCQ.uired  afterwards  by  gift, 
bequest,  devise,  or  descent,  v/ith  the  rents,  issues 
and  profits  thereof,  is  her  sepax-ate  property,  i'he 
v/ife  may,  without  the  consent  of  her  husband,  convey 
her  separate  property." 

Section  16S  of  the  Civil  Code  Provides: 

"iill  property  owned  by  the  husband  before  marriage, 
and  that  acq.uired  afterwards  by  gift,  bequest,  device, 
or  descent,  with  the  rents,  issues  and  profits  thereof, 
is  his  separate  property." 
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Sectlon  164  of  the  Civil  Code  providee,  in  part,  that  whenever 
any  property  is  conveyed  to  a  moi-ried  v/oman  "by  an  instrument  in 
vrriting  the  presuraptlon  is  that  the  tiile  is  therohy  vested  in  her 
as  her  separate  property. 

Section  687  of  the  Civil  Code  provides: 

"Oommunity  property  is  property  aoq^uired  "by  husband 
and  wife,  or  either,  dviring  marriage,  when  not  acauired 
as  separate  property  of  either." 

From  the  foregoing  statutes  it  appears  that  when  real  property 
stands  in  the  name  of  the  wife,  the  pres\imption  is  that  it  is  her 
sole  and  separate  property,  unless  there  is  other  evidence  to  the 
contrary. 

section  3717  of  the  Political  Code  provides: 

"Every  tax  due  upon  personal  property  is  a  lien  upon 
the  real  property  of  the  ovmer  thereof,  from  and  after 
twelve  o'clock  M  of  the  first  londay  in  Tlarch  in  each 
year." 

It  is  both  logical  and  natural,  in  view  of  this  section,  that 
tjie  real  property  and  the  jros^onal  property  must  have  been  owned  by 
one  and  the  same  person  in  order  that  tho  tax  upon  the  personal  property 
might  be  a  lien  upon  the  real  property. 

A  husband  and  wife  are  separate  and  diatinot  entities*  ^Vhile 
the  law,  in  some  respects,  treats  them  as  one,  in  regard  to  property 
rights,  they  are  separate  and  apart  from  each  other*   Under  the  laws 
of  the  State  of  California,  a  husbPiad  has  certain  pvcperty  rights,  and 
a  wife  has  different  and  other  (•r>\?v^i;j  r::.ehis. 

An  arbitrary  assessment  could  not  be  made  to  attach  a  personal 
property  tax  to  land  standing  in  the  name  of  the  wife,  unless  the 
personal  property  were  also  the  property  of  the  wife.  From  the  community 
property  viewpoint,  the  husband  owns  all  of  the  coramxinlty.  The 
presumption  that  v/hen  property  stands  in  the  name  of  the  wife,  it  is 
her  separate  pi-operty,  can  bo  disputed  and  controverted,  if  evidence 
can  be  produced  to  show  that  the  property  is  actually  community  property, 
even  though  it  stands  in  the  name  of  the  wife  alone .  If  that  be  the 
case,  and  such  property  is  community,  a  tax  upon  personal  property 
which  belongs  to  the  husband  may  become  a  lien  upon  such  real  property. 
It  would  be  improper  to  place  a  lien  on  the  lOlA  and  separate  real 
property  of  the  wife  for  taxes  due  upon  the  separate  personal  property 
of  the  husband  or  upon  community  personal  property. 

Under  the  laws  of  this  state  the  community  pi'operty  vests  in 
the  husband  alone,  and  the  wife  has  a  mere  expectancy  in  it. 

Roberts  vs.  V«ehmeyer,191  Cal.GOl; 
Stewart  vs.  Stewart,  72  G.A.D.  244. 
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From  the   foregoing  it  v/ould  appear  that  you  must  douiand. 
separate  statements  from  a  &ustiai»I  aiufi.  wife ,   if  each  has  property- 
standing  in  his  or  her  nai  e  uione,  unless  it  can  "be   shovm  that  the 
property  is  coimiamity  property  and,    iu  that  evoixt,  the  hust^aid  is 
required  to  pay  the  tax. 

* 

So  a  great  extent  the  ouestion  asked  is  one  v/hich  v/ould  require 
evidence  of  circumstances  in  order  to  indicate  what  law  would  govern 
a  precise  situation;  for  instance.  If  property  stands  in  the  name 
of  the  hushand  it  should  he  assessed  to  him;  if  property  stands  In 
the  name  of  the  v;ife  It  should  "be  assessed  to  her/  If  there  is 
separate  or  co-jnunity  personal  property  belonj-^ing  to  the  husband,  and 
he  pays  no  tax  upon  it,  no  lien  can  he  placed  upon  the  separate  real 
property  of  the  wife  for  the  payment  of  the  tax,  unless  the  property 
standixig  in  the  nai%  of  the  v/ife  can  he  shown  to  he  community  property* 
Therefore,  in  many  instunoos  it  would  he  necessary  to  demand  separate 
statements  from  the  husband  aad  v/ife*  If  the  property  is  comirfunlty, 
you  might  assess  in  the  name  of  the  husband,  and  include  the  words 
"and  wife",  although  the  entire  matter  resolves  itself  down  to  the 
proposition  of  determining  the  status  of  the  respective  properties 
before  an  assessment  can  be  properly  made* 

The  best  course  to  follow  v/ould  be  to  divide  the  classes  of 

property  into  three  purts,  to-v.it: 

Community  Property; 

Separate  Property  of  the  Husband;  and 

Separate  Property  of  the  .;ife; 

and  then  determine  by  proper  evidence  under  what  status  the  i^articular 

property  in  (uestion  falls. 

In  yovir  request  for  an  opinion  you  have  cited  some  instances 
where  you  have  iiade  arbiti'ary  asssssments  in  the  name  of  the  hu-sbaixd' 
and  sec\xred  the  personal  property  tax  to  land  standing  in  the  name  of 
the  v/ife.   This  is  obviously  impropor,  unless  it  coii  be  shown  liy 
you  that  the  property  standing  in  the  name  of  the  \;ife  is  actually 
coromunity  property.    As  a  practical  propotjition,  this  frequently 

OCCUI'S. 

Respect folly, 


City  Attorney. 


TIL;:  ASSESSOR. 


San  Franolsoo,   Jfoyembor  24,   1926. 
SUBJECT:   Franchise  Abandonment. 

Dear  Sirs: 

Heoeipt  Is  aelcnowledgtA  of  your  oonssunloatloa 
dated  September  30,  1926,  readizxg  as  follows: 

"The  ]£ar]cet  Street  Railway  Company  has  filed 
a  oonnunioation  with  the  Board  of  Superrisors  re ine st- 
ing permission  to  remove  and  abandon  the  traolcs  on 
33d  Avesae  from  Tararal  Street  to  Vioente  street;  on 
Tioente  l^tr«et  from  33d  Avenue  to  35th  AvenxM*.  and  on 
35th  Avenue  from  Vioente  Street  to  sloat  Blvd. 

The  Publio  TJtilities  Committee,  who  have  this 
matter  under  eonsideration,  desires  to  be  advised  as 
to  whether  the  City  oan  legally  grant  this  req.uiB8t. 
If  80,  you  are  requested  to  prepare  the  necessary 
ordinances  to  accomplish  this  purpose,  giving  due  re- 
gard to  the  protection  of  the  City's  interests." 

OPIHIOg. 

The  portion  of  the  franchise  sought  to  be  abandoned 
by  the  Market  Street  Railway  is  described  in  Ordinance  No.  288 
(Vew  Series)  approved  October  14,  1907.   The  text  of  this 
Ordinance  may  be  found  at  page  169  of  the  publication  entitled 
"Book  of  Franchises,  issued  in  1910". 

The  right  to  operate  a  street  railway  over  the  streets 
described  in  the  ordinate  is  given  to  the  parkside  Transit 
Company,  the  predeoesser  in  Interest  of  the  Market  Street  Rail- 
way. A  portion  of  the  route  is  operated  on  nduit  foznerly  ?ras 
private  property.   The  Ordinance  recites  that  the  grant  to  operate 
the  route  described  is  given  "upon  the  following  express  conditions, 
to  be  striotly  complied  with" .  One  of  the  conditions  imposed  on  the 
grantees  or  assigns  is  thai  they  "sheuLl  contizmously  operate  the 
whole  of  the  railway  hereby  authorized  *♦*♦**«,   Further 
on  in  the  franchise  it  is  provided,  a  failure  to  comply  with 
any  of  the  conditions  enumerated  shall  work  an  immediate  forfeiture 
of  the  franchise  and  the  Board  of  Supervisors  shall  not  ha^e  power 
to  relieve  such  forfeiture  or  any  of  the  conditions  imposed. 

Similar  language  is  set  forth  in  Art.  II,  Chap. II,  sec.  6, 
of  the  Charter  of  the  City  and  County  of  San  Francisco. 

The  questions  to  be  determined  may  be  stated  as  follows: 
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1*     Has  your  Boar&,    In  view  of  the   lazi^ag*  oontained 
iB  \bM  franohi8«  and  the  Charter  provisions,   the  power  to 
pemit  the   abandonfflent   of  a  portion  of  the  route  granted 
tinder  the  franohise  in  question? 

S*       Will  suoh  an  abandonment  Inconvenlenoe  the  public? 

I  will  first  answer  question  2  by  saying  that  the  neoeaslty 
for  the  abandonment  and  the  matter  of  oonyenlenoe  or  Inoonvenlenoe 
to  the  publio  if  the  abandonment  is  allowed  are  matters  of  faot 
for  the  Board  of  Supervisors  to  determine. 

I  am  Informed  that  part  of  the  route   80\i^t  to  be  abandoned 
passes  over  what  was  at  one  time  private  property  and  it  woxad  be 
well  to  a&a»rtain  if  any  oontraota  exist  with  the  railway  and  the 
former  owners  of  the  rl£^t  of  way  traversed  wbloh  wotild  oonfllot 
with  the  passing  of  an  ordinanoe  allowing  the  abandonment. 

You  have  asked  in  your  oommunioatlon  that  "due  regard  b« 
giren  to  the  protect  ion  of  the  City's  interests",       if  in  yoxir 
judgment  you  deem  the  abandonment   sought  will  not  inoonvenlenoe 
the  publio  but  rather  tend  to  improve  the   oar  servioe  in  the 
district  over  lAiioh  the  Market  Street  Railway  now  operates,   you 
may  impose  oonditions  in  greuiting  the  abandonment,    if  you  deem 
It  proper. 

The  City  at  present  is  engaged  in  litigation  with  the  Market 
Street  Hallway  to  endeavor  to  resist  the  olalm  of  that  company 
whereby  it  is  sought  to  hove  the  City  and  Coxinty  pay  for  the 
entire  cost  of  maintenance  of  all  orossings  over  which  the 
Manic ipal  Railway  passes  where   Jointly  usedby  the  latter  smd  the 
Market  Street  Railway,   this  company  having  used  the  orossings 
prior  to  the  City  railway.     This  litigation  shotild  not  enter 
into  your  deliberations  aj  the   subject  patter  of  the   suit  is 
foreign  to  the  question  presented.     The  oase  has  been  set  for 
trial  on  December  13,  1926. 

Your  attention  is  however  direoted  to  the  fact  that  the 
Market  Street  Railway  has  refused  to  pay  the  last  aiiarterly 
lioense  of  fifteen  dollars  per  annua  on  each  oar  owned  by  it. 
This  lleense  is  provided  for  under  the  terms  of  the  franohiae 
in  question  and  Ordinanoe  Ho. 5122   (Hew  Series).      This  of flee 
is  about  to  file  suit  to  collect  the  license  due.     These  natters 
are  oalled  to  your  attention  so  you  may  be  advised  of  the 
business  pending  between  the  Market   Street  <^ailway  and  the 
City. 

I  have  been  unable  to  find  in  California  that  our  Courts 
have  been  oalled  upon  to  pass  on  a  similar  set  of  facts  as 
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presented  in   ^xiestlon  1  Init  the  nearest  approaoh  to  it  is  the 
following  text  from  22  Cal.   Jur.   p.   853: 

**It  seeas  that  a  City  may  waive  a  forfeiture 
of  a  street  railway  franohise  or  be   estopped 
to  assert  it." 

In  support  of  the  foxegoing,  referenoe  is  BAde  to  th« 
ease  of  People  ts.  Sutter  street  Railway  Go.  117  Cal.  604  Imt  this 
oase  does  not  support  the  text  q,uoted. 

~^ln  Los  Anklet  Railway  t.  Los  Aageles,    152  Cal,   242 
refers  to  the  grant  by  a  monioipality  to  operate  a  railway  as  a 
oontraetual  rdiationship     and  many  standard  text  writers  also 
oonsider  such  grants  as     contracts.       I  laiov  of  nothing  that 
inhibits  all  parties  to  a  oontraot,   by  consent  of  all,   refoxming 
the   contract  which  in  the  instant  oase  would  be  by  allowing  the 
abandomwat  of  the   operation  of  the  portion  of  the  route  desoribed. 
There  are  oases  in  which  it   is  held  that  where  oonstruction  of  the 
road  is  not  commenoed  within  the   statutory  time  a  board  of  Super- 
Tisors  may  extend  the   time   irrespeetire   of  similar  language 
as  is  set  out   in  o\ir  Charter  azid  the   instant  franohise.      Suoh 
aotion,    it  is  held,   acts  as  an  estoppel  to  later  haring  the 
franohise  forfeited. 

If  you  arc  of  the  opinion  that  a  neoessity  for  the 
abandoBnent  exists  you  may  allow  it.  ^ 

Enclosed  is  a  form  of  ordinanoe  as  requested  in  yoxir 
0  onmoAio  a  t  i  on . 

Respectfully, 


CITY  ATTORHET 


Public  Utilities  Cotamlttee, 
Board  of  Supervisors. 
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Deoem1}er  6,   1926. 


Subject:   Exemption  fro:a  Local  Assesaments 
of  Property  Held  bji  Veterans' 
Welfare  Board. 


Dear  Sir: 

Your  req^uest  for  an  opinion  oonoeming  whether  or 
not  property  aoauired  by  the  Veterans'  Welfare  Board  of 
California  to  be  sold  on  oontraots,  prior  to  the  enactment 
of  a  local  assessment  is  liable  for  the  payment  of  such 
assessment,  was  received  by  this  office. 

OPIKIOH. 

Property  of  the  state  of  California  is  exempt  from 
taxation.   There  is  an  express  provision  to  this  effect  in 
the  Constitution  and  the  Political  Code. 

Pol.  Code  Section  3607 
Constitution  Art.  XIII,  See.  1. 

Real  property  to  which  title  is  held  by  the  Veterans* 
Welfare  Board  of  the  state  of  California  is  owned  for  private 
use  and  not  in  the  performance  of  a  public  function.   Such 
lands  in  the  absence  of  constitutional  or  legislative  restriction 
may  be  Justly  compelled  to  bear  their  part  of  expense  which  goes 
directly  to  increase  their  values. 

E4  Cal.  JUr.  p. 97, 

There  is  nothing  in  the  Constitution  of  this  State  nor 
in  the  Code  which  exempts  from  taxation  property  held  for 
private  purposes  by  the  Veterans'  welfare  Board. 

Aot  7744,  Oeneral  Laws  19EZ,  Statutes  1921  page  815, 
Section  7,  provides  in  part  that  if  a  ptir chaser  of  land  from  the 
veterans'  welfare  Board  fails  or  neglects  to  pay,  satisfy  and 
discharge  at  maturity  all  taxes  or  assessments,  it  shall  be 
lawful  for  the  Board  to  pay,  satisfy  or  discharge  or  settle 
or  compromise  such  taxes  or  assessments.  This  would  indicate 
conclusively  that  the  legislature,  when  the  act  was  enacted, 
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intended  that  ass«anKeat8  should  be  paid  on  land  to  v^loh  title 
Is  held  hy  the  Veterans'  <<elfare  Board  and  of  which  a  war  reteraji 
is  an  equitable  owner. 

The  exemption  of  land  held  by  public  agents  from  taxation 
applies  to  general  state,  county  and  munioipal  taxes,  and  does  not 
extend  to  its  exemption  from  a  looal  asse&anent  for  a  street  im- 
provement enhancing  the  value,  if  not  actually  used  for  any  public 
purposs.   The  rule  in  this  State  is  that  public  property  when 
actually  devoted  to  public  use  is  exempt  from  assessments  under 
special  laws,  otherwise  not. 

City  Street  Improvement  Co.  v.  Regents  of  the 
University  of  California,  153  Cal.  776. 

Public  property  is  exempt  from  liability  to  assessntent 
for  public  improvements  only  when  it  is  actually  appropriated  to 
public  use. 

City  of  Fresno  v.  Fresno  Irrigation  District,  237  ?ac.  772, 

From  the  foregoing  o  it  at  ions  of  oathority  it  woxild  of 
necessity  appear  that  since  looal  assessments  placed  upon  real 
property  for  private  ireasons  and  for  private  good  are  scbtli  that 
the  State  would  not  benefit  therefrom,  suoh  real  property  is 
liable  for  local  assessments,  irrespective  of  the  fact  that  the 
title  is  vested  in  the  Veterans'  Welfare  Board.  As  a  matter  of 
fact,  the  Veterans'  vfelfare  Board  holds  only  the  bare -naked  legal 
title,  generally  speaking,  and  the  purchaser  of  the  property 
holds  the  equitable  title  and  is  entitled  to  all  of  the  benefits 
accruing  to  the  property  after  he  enters  into  his  contract  with 
the  Board. 

Respectfully, 


CITY  ATTORHET 
Tax  Collector. 
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8iB#l0ft  Sztraditlon  8zp«a«9«« 

VaAar  Aat«  ot  D«o«m%er  1,1926,  your  HcmoraUA  Oo«Bitt«« 
has  r«qu*tt«d.  an  aasnr  to  throe  (Questions  concomijag  parent  %y  the 
City  and  ( ounty  of  oztradltion  apenBOa  for  the  return  to  this 
jouriadiotlon  of  &  person  eharged  irith  a  felony* 

Investigation  of  th&   facts  shows  that  in  June,19£6, 
Groldstene  Iroiaiors  avire  to  a  oOBplalnt  before  s  ji'oliee  Jud^e  ohaigiii 
Halter  cooper  witti  a  felony,  to-viit,  grand  laroeny*     Later  cooper  was 
located  in  PortlanA,  Oreg«a,  a  warrsiit  signeA  by  hon*  i*   !•  l>'iiap&trii 
was  issued,  and  deanad  was  nade  by  our  oovemor  upon  the  Governor  of 
the  State  of  oregsa  for  his  rutuxn,  and  in  order  to  eooure  his  return 
Ooldstone  Brothers  deposited  with  the  pelioe  the  aoi  of  .00  \o 

ooTor  the  expenses  of  a  poXioo  officer,  designated  &g  i<  ^.  r._^aX  of 
the  City  and  County,  to  procure  Cooper's  return* 

fhoreaftor  an  affidavit  of  Peter  F«  Coumeen,  tm 
Assistant  Distrist  Attorney  was  filed  In  the  ^'olice  court,  and  Hon* 
%m  f«  Jacks,  a  Judge  of  our  x'eliee  Court,  eoade  an  order  to  the  effeet 
that  the  ./.uditor  draw  a  demand  upon  our  City  ireasurer  for  th^^  balanoe 
dos  for  said  eocpoiisoa  in  this  smb  of  4iad«66*     Cooper  was  returned  and 
Adrian  ooldstone  appeared  as  a  vitaesa  sgainat  him  at  the  preXlninary 
hoarin«^  in  the  Polieo  co\irt,  tho  oharfo  against  coopor  be  lag  dismissed 

Tour  first  q^usstioa  isi 

*'Bas  a  Polioo  Judge  authority 
to  asks  aaah  an  odarv** 

.—  .     ?•  atattttoxy  liability  for  the  paymemt  of  extradition 

S«^!*  i3  found  in  300.1657  of  our  2«ial  code,  which  providea  that 
id»B  daaaad  is  made  for  extradition  of  a  fugitive  from  Juetioo  from 
another  state ^e  ^ipoiiaa  of  his  return  "must  be  audited  by  the  board 
tt«'';Si2^?t^41  ®**  L'  ^^^  ^*^*^  treasury?  provided,  however,that 
S!       ♦?     r^L^*  ^^  ***•  expenses  of  any  such  person  so  employed 
!Sir.!!!®  tttgiUyo  rotumod  is  not  arraigned  or  placed  on  trial,  but 

JSJJiJS^**!!  f?!^  ?!  ?  !5*'«*  ^**"  *^*  °«^^y  «^^»«  ^^  requieitiou; 
provided,  further,  that  irtien  a  warrant  has  issued  from  a  Superior  i  oui-t 

?f-  «     pre  Biding  judge  thereof,  endorsed  by  the  district  attorney  of 
S!-.  "5     H  ®'»^**?  *"?  county  for  the  purpose  of  extraditing  a  fugitive 
from  J-oetioe  who  has  boon  found  and  arrested  in  imy  stated  the 
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Ulidt«A  Stat«B  or  any  foroi^  gOTennent,  the  coimty  auditor  shall 
dr«r  his  murraat  unA  the  eounty  treMMuror  shall  pay  to  th«  persoa 
dostgimtod  to  return  the  fs^^itiTO  the  acMiUBt  of  oxpenso  ostimated  by 
ths  district  attoxTiey  to  be  jUieiirxred  In  the  return  of  sueh  fUgltivo*" 

It  win  thus  ho  sosa  that  Cooper  mM  tM^f^v   tried  in  tho  le^^&l 
sons*,  nor  was  he  oyer  legally  arraii^ed  and  thoreforo  oo  liability 
rests  mpon  the  State  of  Culifornla,  In  this  Instanoo,  and  the  sole 
roKAlBintf  qitestiOBs  are  as  to  the  liability  of  this  City  and  County 
and  itfxo  is  the  proper  party  to  males  dewaid  for  eueh  oxponses* 

fhe  liability  for  sooh  extradition  expenses  being  statutory, 
the  proTlsions  of  eiush  etatuts  oast  bs  strictly  eonstroed* 

9ie  City  and  county  of  San  Franoiseo,  in  the  aboonoe  of 
anraigoraent'^  0^  trial  of  sueh  fogitlTS  would  be  liable,  under  the  tirst 
pr»^M  of  seotioa  1557  of  the  feassl  Code,  for  sash  ea^ensos,  but  the 
sessod  proviso  really  covoxbs  and  eziilalns  the  first  one,  and  in  snld 
ssooad  proviso  suc}i  liability  of  this  City  and  County  is  iized  only 
"vdisft  a  warrant  has  ls«asd  from  a  Sw>tjrlor  Court,  or  the  presiding 
^Qdgs  thereof*" 

HesSTsr,  it  Is  clearly  tl»  lav  that  the  olainant  oust  be 
"the  person  ss  M^loysd"  sir  "the  person  so  dssignated  to  return  the 
ftigitivs".  Zn  this  instaass,  a  polise  of  fleer  was  so  deslguati^d  and 
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GoUstoBS  Brothers  «sis  never  so  saplsysd  nor  vers  they  the 
psrs<ms  dssignated  to  return  coe^sr  and  therefore  CrOldstone  Brothers 
are  not  in  a  position  to  tnaJce  any  olaim  for  extradition  expenses* 

Bo  provielon  is  found  in  law  for  tbe  payr-ient  of  s:Q>dnsss 
•f  a  llBgitiTs  firsB  Rustles  upon  an  ordsy  signed  by  a  Polloe  Judge 
and  thsrsfors  no  s\aoh  liability  exists,  sad,  la  ay  opinion,  a  polios 
Jodgs  has  no  aathorlty  to  n»]ce  suoh  an  order* 

Tour  seeoad  md  third  quest iom  are  as  follows: 

Ssswd  -    "Haivtag  authority  to  mka  suoh  an  Order  on 
the  AaAitor,  does  It  then  l^oooe  a  natter 
for  ooneideration  by  the  Finance  coc&nlttec, 
or  ths  Board  of  Supervisors?*' 

Shird  -      "Having  authority  to  maJIce  suoh  an  Orderf  saA 
it  bs^ag  a  natter  lor  oon6lderati(A  by  the 
Finwnss  CooBlttee,  or  the  Board  of  Supervisors t 
heis  the  Finance  Coisnittee  or  the  Boiord  of 
*   supsrvissra  the  power  to  prove  or  disprovo 
psyaMUt  as  authorized  by  siush  Order  of  the 
police  Jxadgef** 
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Deo,   IStli,   1926. 


SUBJECT:       Bridge  or  Bridges  to  be  Constructed 
Orer  Waters  of  San  Franciseo  Bay. 


De&r  Sirs: 

I  am  in  receipt     of  yo\]r  letter  transmitting  reoord 
of  meeting  of  the  Special  Bridge  Committee  of  your  Board,  held 
on  Friday,  lfovem\>er  26th,   1926,   in  vrtiieh  reoord  appear  various 
resolutions  and  questions,   as^ng  to   be  adrised  on  matters 
pertinent  to  the  constrxiotion  of  bridges* 

I  will  note  the  matters  on  ^ich  you  aslc  to  be 
advised,   as  I  have   found  them  in  the  record. 

1,     Resolution  introduced  by  Supervisor  HoSheehy. 

"vVHEREAS,  laiis  Board  resolved  to  retain  the 
services  of  three  eminent  consulting  engineers   to 
advise  and  assist   this  Board  in  selecting  the   best 
Bay  Bridge  project  from  among  the  various  projects 
submitted  by  private  parties  seeking  a  franchise 
from  the  city;   and 

WHEREAS,  All  private  proposals  having  now  been 
submitted  and  fally  explained,   it  seems  entirely 
possible  that  many  excellent  sites   and  plans     are 
not  included  among  them  and  that  other  sites, 
equally  or  more  advantageous,   may  exist;   and 

V/HERSAS,     Sound  poliey  dictates   that  so  huge 
and  important  a  monopoly  as  the  future  Bay  Bridge 
should  not  be  a  Simon-pure  private  enterprise  but 
shoiild  be  under  the   control  of  the  governmental 
authority  of  San  Francisco   in  all  essential 
respects;     therefore,  be  it 

R3S0LVE3),   That  this  Board  hereby  adopts  the 
following  policy  and  course  of  action  with  regard 
to   the  Bay  Bridge: 

1,     That  the  work  of  the   tiiree  consulting 
engineers  to  be  retained  by  this  Board  shall  not  be 
confined  to  reporting  on  the  private  projects  already 
submitted,   but  shall  be   extended  to  include  the 
selection  of  an  ideal  site  or  sites,  and  the  study 
and  testing  of  said   site  or  sites  in  every  necessary 
way,   looking  toward  the  adoption  by  this  Board  of  a 
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location  which  shall  be  the  seleetion  of  the  City 
pf  San  Francisco  itself;   and 

£•  That,  after  selecting  such  site,  this  Board 
shall  next  proceed  to  have  complete  plans  and 
specifications  drawn  up,  likewise  under  the  super- 
Tision  of  ^ainent  engineers  employed  hy  this  Board; 
which  plans  and  specif! cations  shall  he  adopted  as 
the  official  plans  and  specifications  of  the  City 
of  San  Francisco;  and 

3.  That  the  said  engineers,  accooipanied  by  the 
proper  city  officials  and  committee  of  this  Board, 
shall  then  proceed  to  obtain  the  sanction  of  the  War 
Department  for  the  construction  of  the  brid^ 
itself;  and 

4.  That  the  question  of  the  financing  of  the 
bridge,  whether  by  private  parties  under  oompeti- 
tire  bidding  or  by  the  use  of  public  funds,  shall 
be  left  for  decision  until  such  time  as  the  City's 
plans  are  approved  and  the  project  ready  to  construct." 

2*   Question  by  Supervisor  Shannon  (typewritten  record  page  4). 
Can  the  Board  of  Supervisors  select  an  engineer  to  select  a  site  for 
the  proposed  bridge,  and  prepare  plans  and  specifications  for  the 
bridge  for  the  approval  of  your  Board,  the  Engineer  to  receive  a 
commission  for  his  vror]c,  the  axoount  thereof  to  be  fixed  by  your  Board. 
Thereafter,  can  financiers  be  paid  a  commission  for  financing  the 
constraotion,  and  bozids  issued  mhich  will  be  a  lien  against  the 
bridge,  the  collecting  of  tolls  to  be  under  the  s^^>ervision  of  the 
City,  and  when  all  the  bonds  are  paid  the  bridge  to  belong  to  the 
City,  and  if  the  bridge  woxxld  be  deemed  a  highway. 

8»    C^estlon  by  Mr.  Charles  Brennan  (typewritten  record  page  41). 
Has  the  Board  of  Supervisors  the  power  to  advertise  for  bids  for  the 
building  of  a  bridge  from  one  county  into  another  v/ith  a  navigable 
stream  separating  l^e  two. 

4«    Question  by  Supervisor  Stanton  (typewritten  record  page  41 }• 
What  action  can  be  taJcen  by  bridge  committee  relative  to  applications 
for  bridges  now  pending  before  the  Board,  and  can  any  matter  relative 
to  the  subject  be  considered  at  any  meeting  save  at  a  so  called 
bridge  hearing. 

5.    Question  by  Colonel  Rand  (typewritten  record  page  44 }• 
Has  the  City  under  it  s  charter  or  under  its  budget,  or  in  any  fund, 
funds  available  to  pay  for  the  services  of  Sngineers  to  investigate 
a  bridge  proposition  extending  into  adjacent  counties,  separated  by 
navigable  streams. 
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I  will  glTe  coniBl  deration  to  the  o^iestlons  In  the 
order  noted.  SuperTlsor  MoSheehy*8  resolution  and  Supervisor 
Shannon's  questions  tnmt  neoessarily  be  given  ooneideration 
to«etber» 

The  resolution  deals  first  with  the  retaining  by  the 
Board  of  Supervisors  of  Engineers  to  report  not  only  on  the  private 
projects  already  submitted  but  also  to  study  and  report  on  addi- 
tional sites,  and  when  the  site  has  been  selected  by  the  Board,  to 
prepare  plans  and  speoifl tat ions  for  a  bridge  at  the  site  seleoted* 

Your  attention  is  directed  to  Section  10,  Chap.  I, 
Art*  ?I  of  the  Charter,  reading  as  follows: 

"All  examinations,  plans  and  estinates  required 
by  the  Supervisors  in  connection  v/ith  any  public 
improve loents  or  utilities,  shall  be  loade  by  the  Board 
of  Public  Works  and  it  shall  when  requested  to  do  so, 
furnish  information  and  data  for  the  use  of  the 
Supervisors." 

I  am  of  the  opinion  ^at  the  construction  of  a  bridge 
such  as  you  have  under  consideration  at  the  present  tliae,  or  the 
seleotlon  of  a  site  therefor,  is  a  public  Improvement,  and  that  \mder 
VoM   plain  language  of  the  charter  quoted,  all  examinations,  plana  or 
estimates  for  the  same  niust  be  made  by  Engineers  appointed  by  the 
Board  of  Public  WorlsB. 

It  is  a  well  settled  rule  of  law,  that  a  county  board 
is  wlthoujbi  power  to  employ  or  contract  with  a  person  to  perform  aots 
which  are  a  part  of  the  official  duties  Imposed  by  law  upon  another 
official.  !Ehis  principle  has  been  sustained  by  the  Supreme  Court  of 
this  state  in  numerous  cases. 

see  VBH!i?TOA  COUITY  vs.  CiA-Y, 

112  Gal.  65, 

In  this  case  the  court  held  that  the  Board  of  Supervisors  had  no 
power  to  appoint  a  partlvate  indiviflual  to  collect  licenses  when  the 
Tax  Collector  of  the  County  was  charged  with  the  duty  of  so  doing. 

In  the  ease  of  IMttAfi  vs.  .VEBSTKR, 

139  Cal.   452, 

The  Supreme  Court  sustained  the  contention  of  the  Superintendent  of 
Schools,   to  the  effect  that  the   Board  of  iiiducation  had  no  power  to 
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employ  special   ooimsel  to  represent  them,   as  the  City  Attoriaey  was 
charged  with  the  duty  of  repreoenting  tJie  Board. 

The  District  Court  of  Appeals  eacpressad  the  same  Tiews 
on  the  suhjeot,  when  in 

RAFAEL  Y.    BOYIE, 

31  Cal.  Appeals, 

it  denied  the  rigJit  of  the  Civil  Serrlo©  Commission  of  San  Francisco 
to  retain  special  counsel,  for  the  reason  that  it  was  the  duty  of 
the  City  Attorney  to  represent  the  Commission. 

You  are  therefore  advised  that  if  your  Board  desires 
any  examinations  or  estimates  made  in  connection  with  the  applica- 
tions for  bridge  franchises  which  are  now  pending  before  you,  the 
same  m\ist  he  made  hy  Engineers  employed  by  the  Board  of  Public 
Works. 

In  this  connection  permit  me  to  state,  that  in  my 
opinion  your  Board  will  be  justified  in  calling  on  the  Board  of 
Public  Worlcs  for  e25>ert  engineering  advice  relative  to  the  granting 
or  refusing  the  applications  now  pending,  v/hether  this  advice  may  be 
to  aid  you  in  deteinining  the  most  suittible  location  for  the 
oontempl&ted  bridge,  its  fona  of  construction,  or  any  other  fact 
that  may  be  necessary  for  you  to  determine  in  passing  on  the  various 
applications,  and  in  presenting  to  your  Board  their  views  on  the 
various  locations  the  engineers  will  be  jxistified  in  comparing 
those  already  before  you  with  others  which  they  may  deem  more 
suitable.  You  are  advised,  however,  thet  when  you  come  to  receive 
the  advice  or  estimates  of  the  Engineers  selected,  the  same  should 
be  received  only  at  the  regular  so-called  briflge  hearings. 

In  considering  the  right  of  your  Board  to  select  a 
site  and  prepare  plans  for  a  bridge,  we  must  necessarily  give 
consideration  to  the  right  of  the  City  to  construct  a  bridge.  Under 
the  Act  of  the  legislature  passed  March  14th,  1881,  (Stats.  1881- 
p»  76)  this  right  is  given  to  a  municipality  under  certain  condi- 
tions. Section  3  of  the  Act  is  as  follows: 

"Where  a  navigable  stream  is  the  boundary  line 
between  the  counties,  the  bo^irds  of  supervisors  of 
such  counties  may  Join  in  the  construction  of  a 
bridge,  upon  such  terms  as  may  be  agreed  upon;  pro- 
vided, however,  that  in  case  of  a  failvure  to  agree, 
either  county  may  build  the  bridge  and  maintain 
control  thereof." 
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You  will  note  from  this  proTlelon  of  the  Statute,  It 
woxild  lirst  be  Inctunbent  on  your  Boarfl.  to  negotiate  with  the 
Superrisors  of  Alaoeda  County,  and  if  an  e.greeineiit  osunot  he 
reached,  you  would  be  privileged  to  arrange  for  the  construction 
of  the  bridge  by  this  city  and  county. 

As  to  the  preparation  of  plans  for  a  bridge,  you  are 
adTlaed  that  should  the  City  determine  to  oonetruot  a  bridge, 
you  undoubtedly  have  the  power,  and  it  will  be  necessary  that 
plans  therefor  be  prepared,  but  I  can  find  no  provision  in  the 
law  whloh  authorizes  the  City  to  prepare  these  plans  and  permit 
the  same  to  be  used  by  any  individual  applicant  for  a  bridge 
franchise*  Ifor  oan  I  see  any  way  whereby  an  engineer  can  be  paid 
a  commission  for  preparing  plans,  lonlesa  the  City  itself  is  to 
build  the  bridge  in  question,  for  the  reason  that  If  an/  individual 
is  to  biiild  t)ie  brluge ,  tnat  indi visual  must  nscessarily  bear  the 
expense  thereof. 

In  the  matter  of  financing  the  bridge,  you  are  advised 
that  the  plan  suggested  by  ^'ipervlsor  Shannon  is  not  legal.   If 
any  bonds  were  iosued  by  the  City  to  build  a  bridge  (and  I 
expressly  refrain  from  expressing  aai'  opinion  on  this  point  for 
there  is  some  doubt  as  to  the  rl^t  of  the  city  to  incur  bonded 
indebtedness  for  this  purpose),  they  v/culd  create  the  fsaae 
liability  egainBt  the  city  as  would  bonds  Issued  for  an^-  otl-ier 
purpose,  end  would  be  subject  to  all  charter  limitations  relt.tive 
to  the  incurring  of  bonded  indebtedness.   It  is  not  possible  for  the 
City  to  issue  bonds  which  would  be  a  lien  only  against  the  bridge. 
In  closing  on  this  point,  permit  me  to  direct  your  attention  to 
Section  7  of  the  Act  of  1881  above  referred  to ,  which  provides 
that  where  tolls  are  collected  on  t^  bridge  built  by  the  Courity, 
they  are  limited  to  an  amount  sufficient  to  pay  for  the  construc- 
tion and  keep  up  the  repairs  and  expenses  of  the  bridge.   iThls 
provision  would  eeem  to  preclude  a  bridge  constructed  by  the  City 
being  a  source  of  revenue  to  its  treasury. 

?.'e  will  now  give  eouei deration  to  pej^agraph  4  of 
Supervisor  McSheehy's  Resolution  as  to  the  financing  of  the  bridge 
by  private  parties  or  by  competitive  bidding. 

I  am  of  the  opinion  that  the  construction  of  a  bridge 
eannot  be  financed  iji  either  way.   If  the  City  itself  oan  construct 
the  bridge,  it  must  finance  it  from  its  ovn  funds,  cjid  I  taiow  of 
no  prevision  of  the  law  which  permits  or  even  contemplates  private 
financing  of  a  publicly  owned  bridge.   If  the  City  does  not 
construct  it,  and  it  is  to  be  eonstrousted,  the  whole  matter  must  be 
dealt  with  as  provided  in  the  Political  Code  and  the  Act  of  1881 
above  referred  to,  that  is,  bythe  granting  of  some  application  for 
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a  franelila*  to  a  prirate  person  or  oorporation.     In  passing  upon 
such  applloations  as  are  or  oaj  eons  before  you,   the  law  presximes 
that  70U  will  grant   the  one  most   suitable  ;;ji(l  benefioial  to  the 
nee&B  of  the   Cltj,   but  there   is  no  proTlslon  in  the  lair  whloh  will 
penalt  you  to  select  a  site   tl-.a.^';  you  may  deem  most  advantageoui? ,   and 
then  grant  the  penait  or  franchise  to  construct  a  briflge   to   the 
individual  or  corporation  maldng  the  hi^est  bid  for  the  priyilege. 
The  only  law  which  gorems  the  granting  of  franchises  to   the 
hi^est  bidder  therefor,   other  tlian  'Qiose  provided  for  in  our 
charter,   is  the  Act  of  the   Legislature  passed  in  1905»   oommonly  }mown 
as  the  "Broxi^ton  Act".     !IIhis  Act  provides  for  the  offering  of 
various  franchises  by  Board  of  Supervisors,   and   the  granting  of  the 
8&m#  to  the  individual  or  corporation  offering  the  most  advantageous 
terns,   but  our  Supreme  Court  has  held  that  the  matter  of  grantizig 
franchises  to  construct  toll  brides  between  two  coiuitles  does  not 
come  within  the  provisions  oi  this  «ct.     Z.iis  leelsion  ..as  rendered 
in  the  case  of 

POOL  vs.   SBOCOKS, 

134  Cal.   6S1, 

which  oonstzoLed  the  Act  of  1893,  which  contains  practically  all  of 
ths  provisions  of  the   Brovigaton  Act  of  li^05.      The  decision  .ras  given 
in  a  eass  involving  the  granting  of  u  i'ex*ry  franchise,   but  as  such 
a  franchise  is  governed  by  the   same  provisions  of  the  Political  Code, 
the  same  reasoning  must  apply.     You  are  therefore  advised  that  as  the 
law  now  stands  tJiat.  It  is  not  possible   for  you  to  select  a  site  on 
whieh  you  believe  a  bridge  should  be  constracted  and  then  let  the 
franohlse  for  a  bridge  to  the  highest  bidder* 

In  advising  you  as  above,   I  have  not  given  consideration 
to  the    ict  of  1923,   amended  in  1925,  providing  :Ccr  the   organization 
of  Bridge   and  Hig^ay  Districts,   ana  for   the    building  and  acquisition 
of  bridges,   etc.     ?hls  ^ict  :orovides  for  tiae  organik^ation  of  one  or 
more  counties  or  parts  of   counties  into  a  Bridge  and  Highway 
District,   :^d  the   building  of  the  bridge   or  bridges  by  taxation  of  the 
property  within  the   district.      The  affairs  of   the   district  are 
managed  by  a  Board  of  lirectors  appointed  by  the  Boards  of   iuper- 
visors  of   the  respective   counties  v«ithin  the  district.      I  talce   it 
that   the  proceedings  which  you  now  have  beiore  you  do  not  involve 
such  a  district,   and  hence   I  have   refrained  from  commenting  on  this 
particular  Act. 

In  regard  to   the   question  asked  by  iijc*   Lrsnnan  and  abcvt 
set  forth,    I   believe   that  my  view  heretofore   expressed  suTficiezitlx 
answers  his  question. 

In  regard  to  Supervisor  Stanton's  Question,   permit  me   to 
state  that  I  am  of  the   opinion  that  all  mattexrs  pertaining  to   the 


^w 


Hit 
bcua    ,' 


10   *. 


>ji)j.y  JixtiiA 


XXWOiUC 


A«; 


0 


,C;^CJ!L.riJ    .; 


•^  f 


^di  lo 


■v.wia 

9ta 


ll  XA  J      XIV     i^LU.  ^J  U  ■.'.'£:  D  f 


oi   '-*:   :tlcr".rr-    .xctti:TSi 


1 0.T  ^  . 


^p  aid  mawBCL 
^  lo  fflB  I  taAt  a^A^t 


Or 


T. 


t99liaatlo&8  for  fran«hl0tts  whloh  you  bow  haft  before  you 
■hotild  be  oonsldorod  only  at  yoxir  bo  called  bridge  hearings, 
and  that  the  oonsideratlon  of  Bites  or  plana  other  than  those 
before  you  at  the  present  tias  al^^t  possibly  be  considered  to 
be  pertinent   to   the  grantizifi  of  any  application  whloh  le  now 
before  you,   and  rather  than  have  say  award  of  franchise    (ehotild  you 
■ske  one)  deol^ped=4^valid,   I  would  advise  oggjac  even  un  the  aids 
of  oafetyt   taid^^Wa^STder  all  bridge  matters  at  regular  hearings. 
Sueh  Batters  as  msMng  inquiry  as  to  Sn^laeers,  passing  resolutions 
for  authorising  their  employment  by  the  Board  of  Public  :  orla, 
mslrlng  appropriations  for   their  payment,  and  similar  iaatters, 
receive  your  consideration  at  other  times* 


In  regard  to  Colonel  Rand's  ouestion,   you  are  advised 
that  it  is  within  the  powsr  of  your  Board  to  make  appropriations 
to  the  Board  of  Public  .Tories  from  any  funds  not  otfeerwiee 
appropriated,  for  the  payment  of  iiingineers  retained  to  advise  you. 

The  above  opinion  is  based  on  the  supposition  that 
the  bridges  whioh  youu  are  conaiderlng  are  toll,  and  not  free 
bridges* 


Sincerely  yoiirs. 


CITY  ATTORHBT. 


To  the  Board  of  Supervisors. 
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Deo.   SOth,   1926. 


SfSBIXCf t     Authority  of  Supplies  Comaittee  of  Board  of 

Suporvlaora  to  dlroct     ei^ts  and  Moaem-es  department 
In  matter  of  ropairs  to  automobiles. 


Dtar  Sir: 

Your  oonummloatlon  of  the  13th  lnet.»  requesting  opinion 
on  the  below  outlined  matter,  was  duly  reoelved. 


"Will  you  kindly  give  me  an  opinion  relative  to  the 
authority  of  tlie   Suj^j^lies  Committee  or  the  Board  of  Supervisors 
to  designate  the   fira  where  needed  repairs,  not  exoeeding  Twenty 
Dollars  per  month,  shall  be  otade  on  the  Ford  oars  in  use  in  the 
Department  of  tho  Sealer  of  Wel^ts  and    leasures." 

OPDIIOH. 

The  first  matter  to   be  determined  is  whether  "repairs  to 
automobiles"  falls  r/ithin  the  £:enerio  oategory,   "supplies". 

A  reference  to  my  opinion,  under  date  of  I\lay  24th,  1926, 
to  the  ?lnanee  Committee  of  the  .Board  of  Supervisors,   determining 
that  the  hire  of  teams  and  automobiles  for  city  purposes  is  truly  a 
svpply  to  our  oity  goTemment,  will  conolusively  demonstrate  that 
"repairs  to   automobiles"  must  likewise  oome  within  the  meaning  of 
"supplies". 

Such  being  the  ease.  Section  4  of  Ordinance  Ho.   5880   (new 
series),  authorizing  the  Poroh&ser  of  supplies  to  enter  into  all 
contracts,  <ind  sign  all  ptirchase  orders  for  supplies,  where  contracts 
covering  the  same  have  been  awarded  by  the   Board  of  Supervisors  upon 
recommendation  of  the   Supplies  Committee,   indioa^es  that  your 
department  m\ist  follow  the  dictates  of  the  above  authority. 

Trusting  that  this  satisfactorily  answers  your  query,    I  am. 

Very  truly  yours. 


CITY  ATTORHEY# 

Department  of  <veights 

and  .easures.  '11 
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Coo,    18th,   19S6. 


SUSJ2CT2     Rooordiiig  Hotlco  of  Dofatilt 
Under  Trust  Dood« 


DocLT  Sir: 


I  aa  in  reooipt  of  yoiur  roquost  that  70U  \m  aAvisod 
wbolhor  or  ziot  Notieoo  of  Default  under  Trufet  Peed  laast  be 
aoknowled<eA  b«f«re  Bene  are  ciatitled  to  be  recorded. 

<s^  -  OPIglOK. 

See.  £9£&  of  the  Civil  Code  prorldea  for  the  reeordin^ 
of  auoh  notloes,  the  proTlelon  beln^  as  follovss 

"&•     The  trustee,  mort^ragee  or  Iftttiefielery  shall 
first  record  in  the  office  of  the  reoorder  of  the 
eountj  where  the  mortgafred  or  tra,st  property  or  aoa© 
part  thereof  le  situated,  a  notloe  of  sueh  breask  «aid 
of  his  eleotion  to   sell  or  eaase  to  be  sold  sueh 
property  to  satisfy  the  obllgatloE." 

You  ?rill  note  that  tiiere  is  no  provision  in  the  law  for 
any  aelmowled^^ent  of  the  notloe.     seo.  4131  of  the  lolitioal  Cods 
provides  what  doeunsBts  the  Recorder  atist  record.     Vfhlle  Uie 
particular  aoeuia«it  pertinent  to  the  instant  ease  is  not 
specifieally  mentioned  in  the  seeticn.   it  is  undoubtedly  covered 
by  >Sub.  n. thereof ,  whleh  reads  as  follows;     "Such  other  vrrltlncs 
as  aore  required  or  permitted  by  leur  to  be  reoorded". 

^erefore,  the  only  question  to  consider  is  v/hsther  Ute 
notloes  aentioned  must  be  aelcnowled^ed.     seetion  1161  Civil  Code 
epeeifies  what  Inatrurents  nay  be  recorded  without  &oknowled|;!rient. 
wiry:     Is  the  notloe  mentioned  an  instruaent? 


S,' 


In  HOAO  vs.  HWABS, 

65  Cal,   564. 

The  court  has  defined  the  word  "lnstnias»t"  as  used  in  the  ssetioa 
as  "3oae  written  paper  or  Instruaent  signed  and  delivered  by  one 
person  to  another  transferring  the  title  to  or  creatine  a  Ilea  on 
property,  or  giving  a  rl^t.  to  a  debt  or  duty.'* 


|0 


■^     -'    •*     ^  'A      "V      '  -r.     <»'* 


,  '"/I         .-V  « 


ttflW   ii~ 


it' 


J'/p-iTT*''  Tf.   .r^J-^f,^*  --..-rt^-mfcffi^      •""TrriffrTr 


.* 


♦*il-  '  >.Ar 


Mtt»a  )#^i»»iW0j 


,J'.?       t!x-        v. 


rt  fit. 


iU 


^^ 


£• 


In      WAnoCK  T*  ROMVt 

96  Gal*  298, 

^e  court  hel&  that  a  lis  pendena  vas  not  an  "instxvuM&t"  as  the 
lattar  tarm  is  usod  in  the  rao'orSELnc  a*t« 

I  am  therafora  of  the  opinion  that  tho  notioa  referred 
to  abora  Is  not  an  "instrument**,  and  that  it  does  not  oome  within 
the  proTiaiona  of  Seat! on  1161  of  the  CiTll  Coda,  abiah  praTidaa 
for  tha  aaknoalad^sBMnt  of  the  inetnoMnt  before  the  aama  a&n  be 
raaordad* 

You  are  therefore  adTiaed  that  :rou  are  juetlflad  In 
aaatinuin^  the  praatiee  folloirad  in  your  office  for  aany  jeart, 
and  reeord  tha  abava  meutloned  notieaa  without  the  eaaa  being 
aaknewl  edged. 

3iaaaval7  yours. 


CIfY  AttORBBT, 


7o  'Sha  Heeorder* 
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December  S5,19£6, 


SlTBJaCT;   TaxcLtlon  on  Cross  Receipts  of 

Highway  Transportation  Corrpanlos* 


Star  rir: 

Tour  reg.usst  for  an  opinion  dateA  December  16th  as 
follows  was  raoeired  by  this  offioo} 

"Tour  opinion  Is  recL\ie8to&  re  publio  carriers 
under  the  new  law  recently  passed  by  rote  of  the 
psfple  last  November  Icnown  on  the  ballot  as 

Anendaent  No.S* 

A  sertaln  tsjcpayer,  having  PaII  to  this  office 
a  tax  on  his  ecLUipoent  in  his  possession  on  ^aroh 
lat,19S6,  said  tax  covering  the  fiac&l  year  from 
JxLLy  l8t,19E6  to  June  30th, 1927,  and  he  now  feels 
that  thlB  law  making  public  carriers  pay  on  their 
gross  income  in  19SY,  based  on  his  1926  figures, 
will  caose  a  double  tax,  thersfore,  in  view  of 
this  fact  they  wish  to  protest  the  1926  tax  on 
the  ,c;rounde  that  the  new  law  roads  "in  lieu  of 
all  other  taoces" . 

OPIHIoa. 

SubdlYlsion  B  of  Seotion  15,  ^rtlele  XlIZ  of  the 
Constitution  of  California  proridss  that  the  gross  receipts 
mentioned  therein  shall  be  computed  for  the  year  ending 
December  31,1926,  and  that  the  value  of  any  property  mentioned 
in  the  section  shall  be  fixed  as  of  the  firet  7£onday  in  l£areh, 
1927*   !rhls  subdivision  of  SSetion  15  also  provides  that  nothing 
contained  in  the  section  shall  affect  any  tax  levied  or  assessed 
prior  to  the  adoption  of  the  section*   Hence,  the  gross  receipts 
tax  which  in  the  future,  shall  be  in  lieu  of  all  other  taxes, 
shall,  coamanclng  on  the  1st  day  of  January, 1927,  be  substituted 
in  place  of  the  taxes  on  property.  The  fact  that  Subdivleion  B 
states  therein  that  nothing  contained  in  £ootlon  16  shall  affect 
any  taxes  levied  or  assessed  prior  to  the  adoption  of  the  section 
indicates  that  it  was  Intended  by  the  passage  of  Seotion  15  that 
the  taxes  assessed  on  property  on  the  first  Monday  in  7<Taroh,1926, 
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■houJLd  roaalzi  In  full  foree  and  effect,  regardless  of  the  fact 
that  SuhdlTlslon  A  of  Section  16  proTldea  that  the  gross  receipts 
tax  shall  1>e  In  lieu  of  all  other  taxes*  The  provisions  of 
subdivision  B  to  the  effect  that  the  ^oes  receipts  tax  shall 
W  In  lieu  of  all  other  taxation.  Is  general,  and  eraTwrlliiate 
to  the  specific  prevision  to  the  sffeet  that  nothing  -toctalned 
In  the  section  shall  affect  any  tax  levied  or  assessed  prior  to 
the  adoption  of  the  section* 

Double  taxation  in  a  legal  senss  does  not  exist  unless 
the  double  tax  la  levied  upon  the  saai  property  within  the 
MUM  Jurlsdietlon* 

Canfield  vs.  County  of  L.A.  157  Cal*  617. 

"i'o  aonstltute  double  taxation,  objectionable 
or  prohibited,  the  two  or  mors  taxes  asust  be 
(1)  laposed  upon  the  same  property,  (2)  by  the 
ssAS  stave  or  govemasat,  (3)  during:  the  eaiae 
taxing  period,  and  (4)  for  the  esjne  p^i^pose.* 

1  Coolsy  on  Taxation,  p*475* 

"One  eoBy)lalnlng  mst  ehow  that  he  has  paid 
one  of  the   taxes  before  he  asJts  to  be  relieved 
firea  the  other." 

1  Oooley  on  Taxation,  p.  483. 

"Taxation  of  incono  derived  froa  property 
is  not  double  beeause  the  property  itself  Is 
taxed.  The  reason  for  this  Is  that  the  two 
interests  or  apeoles  of  property  are  <llstluot 
and  severable  •** 

I  Cooley  on  Taxation,  p. 500. 

A  tax  of  gross  reeelpte  le  generally  held 
to  be  not  a  tax  on  property  but  instead  an 
•xslss  tsx  on  the  franohise.'* 

£  Cooley  on  Taxation,  p.l710* 

Thus  It  Is  nads  to  appear  that  unless  a  taxpayer  has 
alrsady  paid  one  tax  he  cannot  protest  payaent  as  there  is  no 
double  taxation  until  the  time  for  payeent  of  th^s  seoond  tax* 
Flroa  the  foregoing  it  nay  be  seen  that  the  assessment  of  a  tax  on 
gross  reoelpts  does  not  constitute  double  taxation  in  this  oase* 
It  is  oonssdsd,  of  course,  that  our  Political  Code  provides  that 
thers  shall  be  no  double  taxation  in  this  state*   In  the  present 
instanoe  there  are  two  taxes  levied,  one  on  property,  and  one  on 
gross  receipts*   T  ey  are,  of  course,  entirely  different,   'i'he 
■sre  fact  that  a  tax  was  paid  on  eg^uipment  in  the  possession  of 
the  taxpaysr  on  March  1,19£6,  for  the  tax  covering  the  flseal 
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year  from  July  1,19E6  to  June  30,1927,  v/ould  not  constitute  doutle 
taxation  when  a  gross  receipts  tax  is  levied  for  the  year  19E7, 
for  the  reasons  herein  advanced. 

By  the  passage  of  Section  16  it  is  obvious  that  the 
people  of  the  State  of  California  desired  to  change  the  system 
of  taxation  from  that  of  property  to  that  of  gross  receipts. 
In  doing  this,  they  used  the  natural  and  stock  phrase  to  the 
effect  that  the  gross  receipts  tax  shall  "be  in  lieu  of  all  other 
taxes;  and  if  this  statement  in  Subdivision  A  of  Section  15  is  in 
anywise  misleading,  it  has  been  wholly  cured  by  the  provision  to  the 
effect  that  nothing  contained  in  the  section  shall  affect  any  tax 
levied  or  assessed  prior  to  the  adoption  of  the  section. 

Under  no  circumstances  would  the  sit-oation  set  forth 
be  productive  of  double  taxation,* 


Respectfully, 


City  Attorney. 
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87,  1926. 

Honorable 

Franok  C«  Havenner, 
Boazd  of  Supftrviaors, 
City  Hall»  aity. 

D««r  sir: 

In  response  to  your  rerbal  re<iue8t  that  you  be  advised 
as  to  tho  prooedtire  neeessary  to  oreate  a  bridge  and  highway  dlstrlot 
under  the  Aot  of  Hay  S5,  1923,   I  will  state  that  thle  Aot  provides 
that  a  bridge  and  hlghi^y  dlstrlot  :3ay  be  organized  to  oonslst  of 
one  or  amre  senntles  or  parts  of  a  ootmty  or  ee^ty-  or  ootuitles 
Inoludlng  e  olty  and  eeonty,  prorlded  that  eaoh  of  said  oountles 
shall  be  oontl^ous  to  another  oounty  within  the  dlstrlot.     The 
proeednre     to       originate  by  the  Board  of  Superrlsors  of  the  several 
oonntles  adopting  an  ordlnanoe  to  the  effeot  that  the  oounty  or 
pert  of  the  oounty  Intends  to  unite  with  suoh  other  ooxintles  as  may 
adopt  lUce  ordlnanoe s  to  foxB  sueh  dlstrlot. 

In  suoh  ordlnanoe  It  shall  be  direoted  that  a  petition  be 
elrotCLated  therefor  and  the  Board  shall  isy  resolutlcm  naoe  sad 
appoint  persons  to  elreolate  and  seeure  signatures  for  the  save. 

The  petitions  must  be  dlreoted  to  the  seotetary  of  "^tate 
and  signed  by  at  least  10^  of  the  noaber  of  the  v^uallfled  eleetors 
In  eaeh  oounty  In  n^loh  petitions  are  presented;     the  nmaber  of 
eleetors  to  be  determined  by  the  last  vote  for  the  aovemor  of  the 
State.     The  petition  onist  set  forth  the  extent  of  tkd  dlstrlot, 
desorlblng  It  generally  and  Bust  have  attaohed  a  oopy  of  the 
oidixianoe.     The  ordlnanoe  aiay  be  enaoted  by  the  Board  of  Super* 
visors  at  any  time  after  applleatlon  shall  be  made  to  them  for 
suoh  purpose,   but  In  ease  the  Board  shall  negleet  to  aot  upon  the 
applloatlon  for  a  period  of  60  days,   the  ordlnanoe  may  ^  subnitted 
dlreetly  to  the  people  within  the  oounty  under  the  provisions  of  the 
Initiative,   but  In  oase  aald  ordlnanoe  shall  be  passed  by  the  Board 
<tf  Sapervleors  It  shall  be  sub  J  est  to  the  referendum  provisions 
g«airally  applloable  to  ordinanoes* 

The  law  tl^n  provides  for  the  eaamlnatloB  by  the  County 
Cleric  or  Registrar  of  voters  of  the  signatures  to  the  various 
petitions  aM  for  his  forwarding  the   same  to  the  Seoretary  of 
State.     Bae  law  then  provides  for  the  pubii«atio»  ot  the  petitions 
by  the  County  Clerk  and  of  the  hearing  of  protests  as  to  the  In- 
olusion  or  esslusion  of  any  property  troa.  the  dlstrlot  and  for 
reviews  by  the  supreme  Court  of  the  deeision  of  the  Superior  Court 
(m  questions  of  law  or  ^'^urlsdiotlon  only. 

After  all  the  protests  have  been  disposed  of  and  the 
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result  of  the  jud^enta  of  the  different  oourts  oertlfled  to  the 
seeretary  of  State »   the  secretary  of  3tat6   iesues  a  oertifiOBtd 
of  Inoorporatlon  deelartias  the  district  with  the  bouadariea 
finally  establlnhed  to  he  a  duly  Inoorporated  bridge  and  highwi^ 
district.     Thsrcafter  the  Secretary  of  state  not if lea  the  Boards 
of  daperriEOrs  in  the  respective  counties  in  the  district  of 
the  formation  of  such  district  and  within  30  days  thexreafter 
each  of  the  Boards  of  Superrisors  shall  appoint  persons  to  act 
as  a  Board  of  Pireotors  of  the  district,   the  appointment  being 
ntade  as  follows: 

For  counties  with  the  population  less  than  40 » 000  -  1  director 
Orer  40,000  and  not  more  than  100,000  -  £  directors 

Over  100,000  and  less  thaa  500,000  -  3         " 

And  for  counties  having  a  population  of  500,000 

and  over  -  ft        " 

^e  act  further  provides  for  the  term  of  office  of  these 
directors  and  for  their  ocnapensation,  whioh  is  fixed  at  |20.00 
for  each  meeting  of  the  direotors* 

The  Board  gex© rally  has  power  to  obtain  all  necessary 
officers  end  employees  ajid  fiat  their  eompenaation,   to  borrow 
money,   to  aa}!»  contracts,    institute  oondeianation  proceedings,   and 
to  cause  taxes  to  be  levleA  for  the  purpose  of  paying  rtumix^ 
expense 8, organizatLcn  expenses  and  investigation  expenses  of  the 
district  before  the  Issuance  of  bonds,  and  after  the  issuance  of 
bonds  to  levy  taxes  to  pay  th&  saoe. 

ISO  bonds  can  be  i^ued  without  a  Z/Z  vote   of  those  witinia 
tbs  District  voting  in  favor  of  the  iasuanoe  of  the  bonds. 

The  directors  also  have  the  rl^ht  to  fix  tolls  and  to 
generally  manage  the  affairs  of  the  district,   in  ao  far  as  they 
pert41a  to  the  oonstruotion  or  nainteaanoe  oi  bridges  and 
highways* 

This  is  merely  a  general  synopsis  of  the  Act,  and  I  may 
state  that  at  the  present  tlsie  the  regu.arities  of  oertaln 
provisions  are  pending  before  the  Su]^r«a»  Court  and  an  action 
Involving  soiae  of  the  Korthem  Counties  ooMing  into  the  Ooldea 

Oats .District. 

Yours  very  truly, 


CITY  ATTORMEY. 


n 


v 


.   27th,   1926. 


Honorable  warron  3lumnon, 
Board  of  Supervisors, 
Citjr  Hall, 
Saa  jTraneisoo,  Cal* 


9«ar  Sin 


You  have  ouids  a  rerbal  reQ.ue8t  of  me  that  you  be 
adTlssd  as  to  what  power  the  Board  of  Juperrisora  would  have  In 
ths  nattsr  of  the  Tarious  applioations  whl«h  ars  bow  ponding 
before  thea  for  authority  to  oonBtruot  toll  brid£:08  over  the 
San  ?ransi««o  Bay  to  the  Alamsda  shore,  to  |(iTt  eonsideratlon 
te  ft  Bite  whioh  is  not  included  in  any  of  the  pending:  applioa- 
tions, and  if  this  parti oolar  site  irtiieh  ie  not  inoluded  in  any 
of  the  pending  applioations  net  with  the  approval  of  Uie  3oard, 
oould  the  other  applieatlone  be  held  in  abeyanoe  to  await  the 
approval  of  the  new  site  by  the  .>ar  i)epartaent. 

Tou  are  advised  that  the  Board  of  Supervisors  has  the 
fiver  to  determine  the  preeise  point  where  a  bridge  is  to  be 
loeated*  That  authority  is  found  in  eotion  4  of  the  Aot  of  the 
State  Legislature  of  1881,  providing  for  the  conetruetion  of 
bridges  across  navigable  streaas,  eto«,  the  section  reading  as 
follows: 

"Whenever  the  Supervisors  of  any  oounty  or 
eounties  desire  to  erect  a  bridge  on  a  publio 
highway,  or  to  grant  the  privilege  so  to  do  to 
any  individual  or  corporation,  across  a  navigable 
streaa,  under  the  provisione  of  this  act,  said 
board  or  boards  eiiall  notifjr  the  utate  Engineer  of 
such  purpose,  and  of  the  py^tiias  point  where  euch 
brid^  is  proposed  to  be  iooaiea.'^ 

AS  I  have  already  advised  you  in  a  previous  opinion 
teted  Deoeaber  15th,  1926,  the  i3oard  of  ::>upervi8ors  have  the 
power  to  cons tract  a  bridge  themselves,  but  if  they  desire  to 
grant  the  privilege  to  any  individual  or  corporation,  the  pro- 
visions of  the  Politieal  Code,  ueetions  2643  to  2881  inclusive, 
spply,  and  therefore,  before  the  bridge  eoixld  be  construoted  froa 
any  point  selected  by  the  Board,  an  application  would  have  to  be 
made  by  some  individual  or  corporation  for  permission  to  construct 
the  bridge  from  tliat  point,  provided  of  co\irse,  that  the  city  did 
uot  wish  to  undertake  the  construction  itself  as  provided  in  the 
Act  of  1881. 
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Thar«  oan  be  no  objeotion  to  jroxu*  considering  a 
BAW  application  for  a  bridge  from  any  particular  point  which 
ml^t  be  deeiaed  most  satisfactory  to  the  Board  of  Supervisors* 
This  new  application  might  be  filed  by  one  who  has  not  already 
made  application  to  the  Board  of  :.u|>ervisora,  or  those  who  have 
already  made  app Ilea ti one  fr<m  other  points  coxLid  malce  applica- 
tltns  for  permission  to  eons true t  the  bridge  at  the  plaee  deemed 
most  adTl sable  by  the  Board,  and  the  i3oard  could  consider  many 
applications  from  any  particular  point,  selecting  Xh9   one  which 
it  deemed  best  suited  to  the  needs  of  the  city.  This  authority 
is  found  in  Section  2873  of  the  Political  Code,  which  reads  as 
follows: 

"The  Board  of  Supervisors  may,  at  the  time 
of  4sranting  authority  to  construct  a  toll  bridge, 
by  order,  require  the  bridge  to  be  oons true ted 
within  a  certain  time,  to  be  of  a  certain  width, 
character  or  description,  and  to  be  constructed  of 
certain  uiaterials,  whi(4i  order  must  be  compiled 
with  by  the  oxmer  or  corporation  constructing  the 
nuM  before  license  to  ta^ke  tolls  is  issued.** 

I  am  of  the  opinion  that  the  authority  granted  to 
th«  Board  by  the  above  section  is  sufficiently  broad  to  permit  the 
Btard  to  select  the  plan  that  it  may  deem  best  suited  for  the  needs 
of  the  city.   I  will  state,  however,  that  any  application  to 
construct  a  bridge  from  a  new  site,  whether  it  is  made  by  one  not 
already  before  the  Bourd,  or  made  by  those  whose  applications  are 
penftiog,  will  have  to  be  treated  in  all  respects  as  a  new  applica- 
tion, and  new  publieations  will  have  to  be  made  on  eaeh  applica- 
tion, end  a  new  hearing  had  thereon*  .-^a   to  the  pending  applications, 
the  Board  has  the  authority  to  adjourn  the  hearing  on  these  appll- 
oations  from  time  to  time  until  Uie  hearing  on  the  new  site  could 
be  had. 

If  it  is  the  intention  of  the  Board  to  grant  more 
than  one  application,  it  ni^t  eP^ant  a  franohise  from  the  new  site 
selected,  and  adjotim  the  hearing  on  the  other  applications  vmtll 
the  <ar  Pepar'toent  had  passed  on  the  selected  site,  and  then  act 
upon  the  others*  I  have  made  no  computation  as  to  what  delay  the 
action  indicated  above  would  have  upon  the  existing  franchises,  as 
that  is  a  matter  entirely  within  the  diseretloa  of  your  Board,  my 
only  suggestion  being  that  the  utnost  care  be  exercised  in  properly 
adjourning  the  hearing  of  all  applications* 

Sincerely  yours. 


CITY  ATTORNEY, 
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Deo.   30th,   1926. 


SUBJECT:     Right  of  Board  of  b'uporvlsors  to 

Desi^ate  llqulpment  to  be  used  by 
PttbHo  Utility. 


Dear  Sir: 

I  aa  In  reoelpt  of  your  letter  of  !>e«tmb0r  fethi, 
•ncloelng  oopy  of  Resolution  Ho.  S658E   (Hew  faeries),  i^loh  reads 
as  follows: 

"Resolution  Uo.   8658E   (New  merles). 
"Resolved,   That  the  sua  of  Forty-seven  Thousand 
Seven  Hundred  and  forty-two  dollars  is  hereby  appro- 
priated from  the  Munloipal  Railway  Depreciation 
Fund  and  authorized  to  be   expended  by  the  Board  of 
Public   Vorlcs  for  liiabaroadero  busses,  as  follovs: 
For  the  purchase  of  six  viiite  ChasAls  oonn>lete, 

to  meet  City  Sn^ineer's  speelfications  ..^30,129. 
For  California  Motor  Coach  Bodies  17,613. 

You  aslc  that  you  be  advised  as  to  whether  or  not  the 
Board  of  Supervisors  has  the  rig^t  to   designate  the  pxirehase  of  the 
special  equipBient  mentioned  in  the  resolution. 

OPIHI0K> 

See.  9  of  Chap.  I,  Art.  VI  of  the  Charter  provides: 

"The  Board  of  Public  /orks  shall  have  charge, 
superintendence  and  control  under  cuoh  ordinanoes 
aa  aay  from  tiioe  to  time  be  adopted  by  the 
Supervisors: 

Sub#  8.  Of  the  constiTuction,  maintenance  and 
operation  of  any  and  all  public  utilities,  owned, 
controlled  or  operated  by  the  City  and  County,  or 
whloh  aay  hereafter  be  so  constructed,  owned, 
controlled  or  operated.   Pull  authority  is  vested 
in  the  Board  of  i'ublio  ..orics  to  carry  out  the 
powers  granted  in  this  paragraph,  and  it  may,  in 
aooordanoe  with  such  ordinanoes  as  the  Supervisors 
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may  ttnaot,  contract  for  work  to  be  pdrforned, 
or  materlalB  or  cquipnient  to  be  furnished,  or 
for  expert,  teohnloal  or  profeeelonal  servioee 
to  be  rendered,  wherever  euoh  work,  services, 
meteriale  or  erulpment  are  oertified  by  the 
City  iin^ineer  to  be  noeeesary  In  conneetlon 
with  the  oonstructlon,  malntenence  or  operation 
of  Buoh  utilities.  " 

Uiider  the  provisions  of  the  subdivision  q^xioted,  it 
would  appear  that  to  some  extent  a  dual  control  is  ezeroised  over 
public  utilities  owned  and  operated  by  the  city,  one  by  the  ^ard  of 
Public  /orlOB  purstiant  to  the  direct  provisions  of  the  section, and  the 
other  by  the  Soard  of  Jlupervleors  under  snoh  ordlnsnoes  as  that 
Board  may  enact  as  provided  In  the  section.   It  was  undoubtedly  the 
intention  of  the  charter  franers  that  the  powers  of  each  of  the 
controlling  authorities  should  be  so  exercised,  that  one  woxild  to 
some  extent  be  a  check  upon  the  other,  but  that  neither  should  so 
operate  that  the  people  should  not  receive  the  fullest  oenefit  of 
their  publicly  o^Tned  utilities. 

I  an  of  the  opinion  that  it  lies  within  the  power  of 
the  Board  of  Supervisors,  acting  by  ordinance,  to  regulate  the  method 
as  to  how  the  Board  of  Public  v.orks  shall  acquire  eq-oipment  for  the 
particular  utility,  or  in  other  words,  it  may  specify  the  manner  of 
entering  into  contracts  for  the  needed  equipment,  the  class  of  service 
to  be  fTimlshed,  and  may  specify  to  a  very  large  degree  the  character 
of  the  equipuent  which  may  in  its  opinion  be  necessary  for  that 
particular  service,  and  the  Board  of  Public  v'or3cs  le  bound  by  its 
ordinance  in  this  regard.  To  illustrate  •  as  the  3oard  of  Super- 
visors has  authorised  the  operation  of  a  bus  line  on  the  imbaroadero, 
it  has  the  right  to  regulate  the  character  of  service  which  it  wishes 
to  furnish  to  the  public,  and  Tvo^xld  therefore  have  the  right  to 
specify  the  number  of  buses,  their  size,  etc.,  and  the  Board  of  7>ublle 
Works  would  not  have  the  right  to  c^erisTt  from  the  regulations* 

Your  attention  is  however  directed  to  the  pofwer  of 
ttas  City  Knglneer  over  all  equipment  whloh  may  be  purchased  by  the 
Board  of  ^'ublic  vorks.   fhat  official  must  certify  to  Its  necessity, 
and  it  is  only  when  he  does  so  that  the  'ioard  of  labile  .Vorks,  even 
pursuant  to  the  order  of  the  Boeu?d  of  Supervisors,  has  the  right  to 
contract  for  it.  This  brings  us  therefore,  to  the  question  as  to  the 
power  of  the  P-oard  of  i^upervlsors  over  the  specific  type  of  the 
•ouipaient.   If  the  City  "Engineer  should  certify  that  a  certain  type 
of  equipment  (whi<*,  would  furnish  the  eervloe  demanded  by  the  Zioard  of 
SupervlEcrs)  was  necessary  for  the  particular  utility,  the  Board  of 
Supervisors  would  not  have  the  right  to  compel  the  purohase  of 
equipment  of  another  type* 
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You  are  therefore  advised  that  the  Board  of 
Superrleors  has  the  right  to  regulate  the  method  of  entering  Into 
all  contracts  for  public  utility  ec[ulpment  and  to  epeoify  its 
cenerctl  chax'aotor  and  the  claas  of  service  to  be  installed,  but 
not  the  independeut  power  to  oompel  the  purchase  of  any  particular 
type  of  equipment  to  give  that  service* 

I  note,  however,  that  the  resolution  which  you 
forwarded  me  states  that  a  portion  of  the  appropriation  is  made 
"for  the  purchase  of  six  /hite  Chassis  complete,  to  meet  City 
Engineer's  specif leations".  If  the  City  ;::^i£ineer  has  approved 
the  six  ^ite  Chaseie,  or  certified  to  their  necessity  for  the 
psrtioular  utility  iri.  guoEtion,  the  Board  has  the  right  to  specify 
this  particular  type  of  chassis  in  its  resolution  appropriating  the 
aoney  for  their  purchase. 


Sincerely  yoxirs. 


CITY  A7t«nR» 


To  His  Honor  the  ?:^or. 
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•  SOth,   1926. 


SUBJ^Xf:     ?ov«r  of  3oard  of  Si^orrlsors  to 
Rot&ia  Sa^Xn^er  to  aaJto  a  Guzroj 
for  nov  Street  Li^tln^  Sjstea. 


I>e*r  Sir: 

I  &ai  in  reoeipt  of  tout  letter  under  date  of  Deeeaber 
#i^«  19£6,  ezieloalnc  oopjr  of  letter  of  Kr.  Adolph  132x1,   in  ehlch 
h»  queetiOBS  the  l«^(&lit7  of  the  eppointBent  of  eji  eo^ineer  ^y 
the  Beard  of  Superrieori  for  the  purpose  of  malclng  a  surrey  for 
a  prepoeed  new  street  ll^tlzii;  sjstea  for  San  Pranolseo*     You 
aaJced  that  you  he  adTlaed  if  a  A«m«i4  for  the  sal&r/  of  aajr 
en^;lneer  appointed  hjr  the  Board  of  Superrleori  for  this  purpose 
would  he  a  Talid  clais  a^aiast  the  Citj,   and  should  it  receife 
jour  approral* 

C.Z"ZZMm, 

I  understaBd  that  the  appointaent  has  heen  aade  hy  the 
Board  of  SuperTisors  under  authority  of  Ordinance  So*  7296  (iTev 
Series),  whieh  r%9AM   as  follows: 

''::«otion  1.  The  Coaiiittee  on  li^tln«,  water 
and  telephsae  serrice  and  eleetrieity,  is  hereby 
auttiorised  and  direoteA  to  e^^loy  such  engineers  as 
■ay  be  necessary  to  carry  on  a  surrey  for  a  propoaeA 
new  street  li^tin^  systMi  for  :.an  ^^^ancisoe*" 

SubdlTision  3  of  Section  9,  Chap.  I,  Art.  71  of  the 
GhsTisr.  gives  to  the  Board  of  Public  >7orl:s,  under  suoh  ordinanees 
at  WMJ  trim  tine  to  tlae  be  adopted  by  the  Superrisors,  charge, 
superintendence  and  control  of  the  li^tin^  of  streets,  parks, 
squares,  and  other  public  plaees  and  building  within  the  City  and 
County.  Seetien  10  of  the  saoe  Chapter  and  Article  reads  es  followst 


"111  ersmi nations,  plans  and  estioates 
required  by  the  Superrisors  in  eonneetion  with  any 
public  laproreaents  or  utilities,  shall  be  nade  by 
the  Board  of  .^ublic  .orJcs,  and  it  shall,  when  requested 
to  do  so,  furnish  information  and  data  for  the  use  of 
the  oupervisors." 
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I  am  of  the  opinion  that  a  fforrey  for  a  proposed  new 
street  lij^tin^  system  involyes  the  maklBc^  of  an  examination,  plans 
and  estimates  for  a  pttblic  improTeoieiit ,  ejid  therefox^,  under  the 
ohsJT^er  provision,  the  same  should  be  a^de  by  the  Board  of  ?ubllo 
Works,  and  that  it  is  tho  duty  of  the  Board  of  Public  Works  to  make 
siush  plans,  examinations  and  estimates  as  the  3oard  of  Supervisors 
may  require,  and  to  furnish  such  information  and  data  for  the  use 
of  "ttie  Board  as  may  be  necessary  to  permit  the  Board  to  ^dopt  suoh 
plan  or  plans  as  it  may  desire  for  any  new  street  li^ttns   systim 
that  it  may  by  ordinance  authorize  the  Board  of  J^bllo  v^orks  to 
install  or  to  have  installed. 

It  is  a  well  settled  principle  of  law  that  it  is  not 
within  the  power  of  a  county  board  to  employ  or  contract  with  a 
person  to  perform  aets  which  are  a  part  of  the  official  duties 
Imposed  by  statute  on  another  oounty  offioer.   It  would  appear  to 
ne  that  Section  10  of  the  Charter  above  quoted  very  clearly  imposes 
xipon  the  Board  of  Public  n'orks  the  duty  of  making  examinations, 
plaiw  and  estimates  for  any  public  improvement.   !3ie  principle  of 
lam  above  quoted  has  received  the  attention  of  our  ..upreme  Covirt 
cn  Bore  than  one  occasion.  I  dlreet  your  attention  to  the  following 
oasssi 

SDDOC  vs.  SPIBGER  A   EAKER, 

103  Cal.  498. 

In  this  case  the  quAstion  before  the  oourt  was  whether  or  not  the 
Board  of  Supervisors  of  Llodoo  County  had  the  power  to  employ  counsel 
to  assist  in  the  proseeutlon  of  a  erlmlnal  eass.  "She   oourt  held  that 
as  the  District  Attorney  was  charged  by  law  with  the  prosecution  of 
oriminal  oases,  it  was  beyond  the  power  of  the  Board  of  3upervi8or8  to 
retain  spseial  coxmsel  in  the  prnalses. 

The  same  doctrine  is  reiterated  in  the  case  of  TSHTURA. 
COOTTY  vs.  CIAY,  where  the  court  held  that  the  Tax  Collector  was 
eharfisd  with  the  collection  of  license  taxes,  and  that  the  3oara  of 
Sizpervi&ors  had  no  authority  to  appoint  or  Biake  a  eontraot  with  a 
private  indlvidaal  to  collect  the  t&xss* 

In  ICERRIKAH  vs.  BASIUX,  U6  Cal.  619,  the  court  held 
that  the  District  Attorney  of  the  County  was  the  sole  legal  advisor 
of  the  Board  of  i;upervisors,  and  that  the  Board  coiild  not  charge  the 
County  with  liability  for  speelal  counsel  for  mere  legal  advice  on 
■atters  pertaining  to  the  reconstruction  of  a  courthouse. 

In  the  case  of  RAFAiSL  vs.  BOTLE,  31  Cal.  App.  623,  the 
court  held  that  the  Civil  i^^ervioe  Commission  of  San  Franoisoo  had  no 
authority  to  retain  speelal  counsel  to  represent  it  in  litigation, 
for  the  reason  that  the  City  Attorney  was  charged  with  the  duty  of 
representing  all  boards  and  officials. 
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I  further  dlreot  your  attention  to  the  opinion  of 
former  City  Attorney  Hon.  Peroy  V.  Long,   rendered  ^.laroh  18th,  1910, 
in  vAilaii  he  had  occasion  to  eonstrue  Section  10  above  quoted,  and 
other  slndlar  sections  of  the  charter.  In  the  oaee  submitted  to 
him  the  question  arose  as  to  the  validity  of  an  appointment  of  an 
arehiteot  made  by  the  Board  of  Supervisors  for  the  purpose  of 
drawing  plans  for  a  sohool  bxdlding.  In  that  opinion.  Judge  Long 
advised  the  Board  of  Supervisors  that  the  Board  of  i^Lblic  vorlcs  was 
chargitd  with  this  duty,  and  it  was  beyond  the  power  of  the  Ik>ard  of 
Supervisors  to  make  8uoh  an  appointment. 

In  view  of  the  foregoiJig,  you  are  advised  that  the 
Board  of  Supervisors  hus  not  the  power  to  appoint  an  engineer  to 
males  a  survey  for  a  proposed  new  street  lifting  system,  and  any 
deaand  whloh  may  be  Made  upon  you  for  aziyone  employed  under  sueh 
appointment,  is  not  a  legal  oliargB  ag&lnst  the  City. 


Sincerely  yoxxrs. 


CITY  ATTOimii.Y. 


To  the  Auditor. 
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SUBJfOTt     BonAs  from    :xtx»  ■JX99km  or    uputl^e* 


immx  Sirs 


^i&ricet 


dC    ^7».       i'^OV.    J.liSS 


Yoetorda/  thrVH^h  Mr»  thosMi  you  rogtuueto^d  im»  ibo 
&aTl««  you  iih«th«r  th«  luigSMtf  is  ^oetlon  7  of  ..rtloitt  XV  af 
the  Charter  «*•  Mucitatory  cm  you  in  tho  ro^peot  of  QXMitlo^  ti 
boaA  from  oxtra  olerks  or  doputios* 


a^rifi^Bv 


ao« 


Tom  MM  iA7lBod  that  tht:  word  ''aay**  fraqtuentXy  lUMi 
l»t«a  oon«trued  )qr  our  CuprtMi  uo«rt  aa  noaalng  <*mu«t"*     iiowoTer, 
!^ootlaii  6  of  ArtioXa  XT  of  tho  uhart)»r  prorldas  that  your  offlolal 
bond  mat  odrar  all  aete  and  oaiBaiona  ^ofyour  d.«putlea.     in  view 
of  the  l^ttor  proTlsion  i  Ida     V  ffl^fte   charter,  : 

opinion  that  t!ie  fair  intuijrtt     '         *  "^^"^tioo.  V  woulc  :-sJi*^^ 
tho  word  "wgr"  is  used  in  it«  c   .jt«^K«iji|g$,  and  v 

aaation  viaa  va>litan  into  tbt;  o.  awtr^Xy   I'lJS  JW|I    »H"l '  I'l  I  mi. 

aod  i%««iigtt  witk  yMur  Aiaarot:  -o  whether  o«uLa  of  oxiiva 

daymltiw  ■>  ol^rtw  ahould  b»  ^^     . 


Caatro  Jsi« 

tfisalQK     (Ce^tland  Av*.   <>.< 


.0    JTSt 

49  7ra< 


fopt.tO 
Oct.  9 


^1^ 


39  jrm* 


t«st  Mi«isiaa-ifi»«ion  A 

UStb 
Brady  liBA»t 


F«r*v- 


folao« 
BraxuuuB 


TO  HIP*  R.  L«  WoXdaa 
.aaaasor* 


Klssioa  Hsar 

14iai 
VMt  JUaatoa 

aoo  ft. 


Zf  yra. 
3t  yro. 
80  yrs. 

50  jrs. 


.'OWIUMXA 


1st 

200  ft.Saat  of  4tt( 

S«st  of  4t2i  4tli 

Z-HL  4tJi 


If- 

It 


BO   JFO*      Ic 


Dtc. 


"^^fiV 


1f^ 


•dacx  ,i9' 


>dv' J. 


wt»  A^ae  Xi  iaMi  ba9^ 

il  iiet«lToa<t  'Xd^jaX  tdt  to 

ttitM  ei  •«  A*llnMl^  %snri  ffJi>^  a^oY  #1  law 


,  ,,.'  .X-  i  J  ',  ■: ;,,!  ij;    a'li-cY 


•TdKuOSlA 


B«3X;  *  ...    ai 

•  :t080( 


street 


BuBh 
Bush 


Sutter 
Sutter 
Post 
Post 


rurk 


Prom 


}.!arket 
;.axket 


arket 

:-ar]aBt 

ire  amy 

?lllfflore 


mrlcet 


To 


Sansome 
T.eamy 


Term  of 
arant 

60  yrs. 
60  yrs. 


Date  of 
llzplratlou 


f/7 

Remarks 


I 


Grant  Ave.  SO  yrs. 

Presidio  Ave.    50  yrs. 

Stockton  60  yrs. 

Presidio (for- 
merly Cemetery 
Are. )         50  yrs. 


Not.  S8,1929)       arkst  to 
Not.   Z,   1929)Battery.no  traslc 

ever  laid.   Battery 
to  i^ansome ,  track 
laid. not  operated. 

f:oT.28,1929 
ROT.14,19£9 
KOT.    a, 1929 


Sot.   2.1929 


Ist   AT0. 


'^MoAlllster     ].arket  Central  At*. 

Private  prop- 
erty froa       Central  ATe.   Fulton 
"FHilton  Private 

Property  19th  At*. 

and  Ll&sonle 


*Eay»B 

Fell 

Page 
'Halght 
r.?aller 

yredcrlok 

Pamassua 


I'AriBt 

Baker 

Fill»)re 

l^i&rket 

stanyan 

Uasonlo 

Stanjan 


Stanjan 
Stanyan 
Uasonie 
Stanyan 
200  ft. east 
Argoello  BlTd. 
Fifth  ATS. 


^Market 

Castro 


Ferry      Castro 
Market     26th 
*Valenela    Market     Mission 

(Emharoadero  Courtland  Ats. 
Mission  (Courtland  Ats.  SilTor  Ato. 
(SilTer  Ato.  County  Llns 


West  Mission-Mission  & 

12th 
Brady      Mai3cst 
Howard    Enbsrsadero 
Tshsjsa     2rd 


Foil 
Brannan 


Brannan 
Bluzo«e 

Townsend 
Tovnssnd 

Berry 


First 
6th 


Mission  nsar 

14th 
West  Mission 
Z6th 
West  about 

aoo  ft. 

▲my 
9th 


Srd        1st 
4th        6th 
2rd   200  ft.Sast  of  4th 
200  ft. 
£ast  of  4th    4th 
3rd        4th 


Operation 
abandoned. 
60  yrs.  Hot.  3.1929  ClTleadero  to 

First  noTor  con- 
strue ted.  Company 
oonoeded  forfeiturs 
of  this  grant  by 
years  after  getting 
another  franohiss 
(1892)  to  operats 
fron  Filloor*  W. 


60  yrs.  Sept.20,1929 


60  yrs. 
60  yrs. 
39  yrs. 
60  yrs. 
37  yrs. 
39  yrs. 
31  yrs. 

50  yrs. 
43  yrs. 
60  yrs. 
60  yrs. 
39  yrs. 
37  yrs. 


39  yrs. 
39  yrs. 
60  yrs. 

60  yrs. 

60  yrs. 


60  yrs. 

60  yrs. 

(50  yrs. 

( 

(60  yrs. 

43  yrs. 


Sept.20,1929 

Hot.  3t  1929  lIOTer  eonstrostsd 

Hot.  28,1929 

Sept.20,1929 

Hot. 28,  1929 

HoT.28,1929  -Ar^osllo  fonsrlj 

]7oT.26,1929  1st  Ats. 

Sept.20,1929 

Oct.  9,  1929 

Sept.20,1929 

Hot.  28,1929  Stobarsadsr*  for- 

HoT.  28,1929     merly  rast. 

Hot.  28,1929  Mission  S.of26th 

fonoerly  Missloa 

Road. 


Hot  opsrat«4« 
Ho  trask  l«lt« 


Operation 
donsd.  Traska 
taken  up. 


Hot.  29,1929. 
Hot.  28,1929. 
Hot.  28.1929. 

Hot.  28,1929. 

Hot.  14,1929. 

For  asny  y 
(9  era ted  only  t« 
horse  ear  bam  on 
Brannan  nr.  8th. 

Hot.  3.  1929 

Sept. 20. 1929  Abandoned  op«r%ti 

Hot.  28,1929  HoTor  (^sratod 

2nd  to  3rd. 

Hot.  14.1929 

Dec.  24.1929 


-^1  < 


-2- 


Str««t 


FroB 


Potr«ro  At«.     SSrd 


SaA  Bru&o  At*.   £5th 


iad«ro     llarlcct 

rint  l(ark«t 

Sceond  Uarkat 


Third 


Tovrth. 


l£ark«t 


•Fifth 

Slxfii 

IlShtli 

Sl^th 

ninth 

12  th 

Brady 
SSrd 


S4th 
E6th 

26th 


Pr«olta 


£9th 

Po*«ll 

Colerld^ 
Tlrglnla  At*. 


Market 

Market 
Market 
Bryant 

Mazket 
Market 

Market 

EfM6.T<L 


Howard 
Potrero 

'Usui  on 
Hiselon 
Howard 
Folsoa 

FolSOB 

Folsoa 


Mlaalon 
Ulaslon 

Powell 
Mlaalon 


To 


SSth 


Amy 


Mlaalon 
Howard 

Folaoa 
Townsend 


Tera  of 
Grant 


Date  of 
ixpirution 


Remarks 


43  yTB» 


50  yra. 
43  yra. 
50  yrs, 
50  yrs. 


"Southerly  3nd"  50  yra 
(Channel  St. ) 


Market    "Southerly  End"  50  yra.  Kot.  14,1929 


Bluxoa* 

Bramian 

Folsoffl 

Bronnan 

Mission 
Mleelon 

Weat  iliasion 
Potrero 


42  yra.      Teo.   24,1929.    Abandonee  oper- 
ation.   ?ruciLa 
ta'icen  up.      25th 
fornerly  Yolo. 
Dec.    27,1929.   Army   fonaerly 

Colusa.    :^un  3runo 
Ave.    formerly 
Ilebraaka  :,t. 
Not. 28, 1929 
KOT.27,1929 
Not.    14.1929 

Not.   28,1929.   Hot  constructed 
S.   of  Toward   until 
about  1896.   KeTer 
constructed  3.    of 
Brannan. 
Hot.   28,1929.7:ever   CDuetructed 
rj.of  Berry.      For 
yeare  constructed 
nly  to   3irftnnar   2U 
evwr  constructed 
~.    of  : Kentucky, 
Tracks   ta^cen   up 
froQ  Townsend  to 
Berry  aome  years  ago. 

50  yre.      Sept. LO, 1929     Kot  operated  froa 

Brannan  to    Bluzome 
50  yra.      Not.   12,1929. 
50  yrs.      Not.   14,1929. 

36  yrp,      ITot,   12,1929.   i:ot   operated  for 

many  years. 


50  yre. 
39  yre. 

39  yre. 
43  yrs. 


llov. 
IJov, 

Kot, 
Dec. 


1^ 

28 

28 
24 


,1929 
,iy21  . 

,1929. 
,19i:9. 


Potroro  ATe,      43  :,-r.s.     Tec. 
Z&Xi.  Bruno  ATe. 43  yrs.      lec. 


27 
27 


,15«9 
,1529. 


TraciwB  laid.   Kot 
operated. 

TraciCB  laid  yeara 
a^o.   Ja,ter  taken 
up.HeTer  operated. 


Folaoa 


San  Bruno 
Aray 


31  yra. 
31  yra. 


aoa        )  37  yra. 

Coleridge (for-) 
erly  Callf.ATe))  37  yre. 
Courtland  At*.  ) 

Coleridge     } 


Courtland  Ato .Mlaalon 


Folsoa  to 
Sugenle,  to 
Bocana,  to 
Courtland 


. abandoned  opcratioi 
Tracks  taken  up. 
'35  yrs,  J  '""^'xplrca   .Ylth   csn- 

)   Hot. 28, 1929.      nectlns  l^nea" 
)   llov, 28, 19129. 
)  Hot. 14, 1929 
Not. 14, 1929 

i;oT,14,1929     Not  operated  froa 
Folsom  to  a  point 
east   of  Alaba-T.a. 
Not. 28, 1929      Not  operated,   a 
-  track  is  laid  en 
i:oT,28,1929  Virginia  anl  a 

ahort   distance  on 
Coleridge  for  oon- 
nefltion  to  29th  1 
L'llssion  oar  bsLm. 


) 

)     37  yra. 

) 


Park  Str**t  and  Holly  Park  Circle,       ) 
AndoTor  St.,  Richland  At*,  and  Holly  At*. )37  yra. 
•aat  froa  Mlaalon 


Not. 28, 1929.  Courtland  At*. 
not  built  until 
about  15  years  ago. 
Other  streets  never 
built  upon. 


Hot. 28, 1929. 


IICTer  con- 
structed. 


-»- 


STATBEgT  0?  gPlRATIOlS  Ot  RAllMkl   RICTTS  II  STRKBTS. 

Cit7<s  Point  of  Vl«w 
BM«d  on  "!»■«-"-  Tranohlso  T«ni  of  First  or  Prlnarj 
Pranohl»o«  hold  toj  Original  Grantoo*  or  Suoooasora  Thortto. 


FUTURS  FRAJCHISB  KXPIRATIOHS, 


Stroot     Prom 
19£9. 

California   Darle 


To 


Tors  of  Grant.  Dato  of 
Expiration 


Remarks. 


Jones 


O'farroll 


California  Stroet  Cablo  Co. 


Parkar  Ats.   50  yrs. 


rarkot 

Pine 

Hyde 

Marlcet 


Pino  ) 
Hjrde  ) 
Jefferson } 

Jones 


40  yrs. 


'69    JTU, 


Feb.I7.19£9.  Originally  two 
grants,  26  yrs.  Order  Ho. 
1628  extends  them  to  expire 
In  60  years.  From  £00  ft.  Vf« 
of  Presidio  ATS.  to  Parker 
Ato.  not  operated  under 
this  franohlse. 


Kay  3,1929.   Bosh  from  Jones 
to  Hyde.theuoe  to 
Pine, not  operated. 

Uay  3.1929. 


United  Railroads. 


Columbus 


Columbus 

Union 

Broadway 

Pacific 

Jackson 

Jaokson 

'.Vashlngton 


Clay, 


'ontgomery  Powell 


60  yrs< 


ason 
Stooicton 
Columbus 
ColufflbxLS 

Embaroadero 
Sansome 

:Smbaroadero 
Sansome 

Kearny 


California   Parker 
California   First 


Pins 


llarket 


Not. 14, 1929  Not  operated 
&  BoT.28,19M  except  about  half 
blook  from  Union 
to  Powell  and  from 
I<'.ason  to  Taylor. 


Beaoh 

Powell 

Powell 

Stockton 

Sansome 

Columbus 

Sansome 

Stockton 


50  yx>s. 
50  yrs. 
60  yrs. 
50  yrs. 
50  yrs. 
50  yrs. 


Hot. 28, 1929 
I(OT.14,1929 
Nov.2V,1929 
Hot.  S.1929 
Not. 28, 1929 
Hov.  3,1929 
Hot. 26, 1929 


Van  Hess  ATS.  50  yrs.  Hot. 29, 1929 


First 
Sixth 


Sansome 


60  yrs. 
50  yrs. 


Feb. 17, 1929 
Hot. 29, 1929 


'arkat  to  Battery 


Battery  to  Sansome 


( 
60  yrs. ( 

( 


HoT.3,1929 
HOT.14,1929 
Hot. 28, 1929 


Abandoned  operatlcB 
Abandoned  opamtion 

) Ope rated  only  from 
) Montgomery  to 

]eamy. 
Traok  remoTod  from 
to  Van  Kesa  many 
ysara  ago. This  was 
first  cable  line 
operated  in  the 
world. 

HoTer  operated 
under  this  fran- 
ohlse. Used  under 
OfflZLlbus  frtuaohise. 

Hot  operated 
for  many  years. 


60  yru,[   Hot. 3, 1929 
(  BOT.28,1929 


1 

I 


street 


From 


To 


BoMTorth  lillsslon  Glen  Park  21  yrs. 

Clroular  A7e.   Bosworth       Suimyslde  Are.   34  yra. 
Suanjrslde  Are.   Clroular  Ar9,   Plymouth 

Are. 
( extended ) 


Term  of      Date  of 
Grant     Expiration. 

K0T.28.19S9 
UOT.28.1929 

34  yre.   Nov. 28. 1929 


Oeean   We.  St.     k'lsslon 

Zc'iiin  House  Rd. 


Great  Ul£;faway  34  yT»> 
(ocean  Beach) 


Remarlcs. 


Originally  oon- 
Btruo'ced  to 
about  Baden  St. 
How  operated  to 
Genesaee  ^:t. 


Not. 28. 1929   Street  unaTall- 
able  from  rllaalon 
to  Onondaga  Atc. 
HoTor  oonstruoted 
from  Junction  at 
lQgieslde(now  Junlp- 
ero  erra  Blvd)  to 
Great  Highway, 
street  closed  In 
1906. 


Plymouth  Ato.   Ocean  Atc.  Sunnyslde  Ave.  34 

(extended)  (extended) 

Onondaga  ..ve.  Ulsalon     Ocean  Ave.    34 
Slcldea  vve.   .^lesion     Ocean  View    34 

(oan  Jose  ^ye ) 


yrs.     Hot. 28, 1929     IICTer  oonstriacted 

yrs.      :;ov.2B,1929 

yrs.      Not. 28, 1929     TTeTer  constructed 


Curve  through  Golden  Gate  Park  from 
.^alxar  Juuth  tnA  ^aat,    tiieuoe   through 
private  property  to  .'irguello   iJlTd. 
(formerly  First   ATe.) 

t  "H"    St.  Arguello   31vd.      49th  ATe.) 


46  yrs.     7Iov.2B,1929     Not  used.    Tracks 

taken  up  some 
years  i_go. 


lufeiice 

across  G.  G.  Park 

49th  Atc.    "P"  Zt. 

)50 
) 

yrs. 

N0T.2&,1929 

CuTTe  out 
to  Cliff 

of  G.G.  lark  on 
;'ous9 

Great  Highway 

50 

yrs. 

T'ov.28,1929 

I^ever  built. 

6tb  /Te. 

Ctllf  omla 

r-erk 

50 

yrs. 

FOT.29,1929 

Never  built 
under  this  grant. 

Arcuello 

ruiton 

Ivirk 

50 

yrs. 

lor,   3,1929 

I   stanyan 

(  I'MifTht 

(  i  rede  rick 

rrecterlck 
ifcrnasBue 

37 

31 

yrs. 

yrs. 

Sot. 26, 1929) 
r:oT.26,19E9) 

Hot  operated  from 
Freaerlok  to  Carl 

L^asonlc 

Baker 

Fillmore 

• 

Page 
Turk 
?urk 

Frederick 

Fell 

''oat 

39 
50 
50 

yre. 
yrs. 
jrrs. 

Nov. 26, 1929 

Sot.  3,1929  NoTer  built. 

Not.  3,1929  Hot  operated  for 
years.   Later 
another  iranohise 
gimnted  over  entire 
length  of  street. 

Laguna 


Hayes 


fu.cAlll8ter         50  yrs. 


Sept, 2U. 1929     JHot  operated. 

Attempt  to  exclude 
this  street  by 
amemiraeut   to  orig- 
inal franohlae  yeara 
after  its  tyrant. 


Polk 

Sutter 

Unl  on 

50 

yra 

Not. 14, 1929 

Polk 

Union 

Tonquln 

39 

yrs. 

Not. 14, 1929  Not  built.  Three 
blocks  only  from 
Union  to  Lombard 
built  1907. 

Larkln 

llarket 

Sutter 

50 

yra. 

Hot. 14, 1929  Not  operated  from 
Post  to  Sutter, 
Track  taken  up. 

street 

LcaTtznrorth 


From 


Clay 


To 


Term  of 
Grant 


Date  of 
iibcpliratloii 


RemarkB 


Jefferson 


50  yra. 


noT.29,1929  Abandoned  oper 
at ion.   Tracks 
taken  up.  Kerer 
operated,  Vallejo 
to  Jefferson. 


Taylor 

Post 

liarket 

30 

yra. 

Hot. 12  ,1929 

rason 

{ 

Columbus 

Bay  r,t. 

50 

yra. 

llov.l4,192V'      It'ot   operated 

{ 

Bay  St. 

Jeffaraon 

.15 

yrs. 

Hot. 14, 1929 

Powell 

I'Jirket 

Geary 

50 

yrs. 

Ilov.    3,1929     Tfot  operated  for 
years.      Later 
lowcll  St.   Cable 
franchise  granted 

Powell 

( 

Broadway 

"Northerly 

iilnd" 

Built  during 

( 

Broadway 

Columbus 

50  yrs. 

l.'ov.l4,1929    'eeventiea  to 

( 

Union 

Jefferson 

60  yrs. 

K0T.2b,1929   Francisco    ::t. 

About  23  years 

ago  extended  to 

Jefferson, 

Stockton 

'<«  ashing  on 

■Jnion 

50 

yrs. 

Nov. 28,1929     Wot  operated 

from    iKShington 
to  Bro&dway, 
Tracks  taken  up. 

( 

Uarket 

Post 

60 

i-rs. 

^ept. 20,1929     Tracks  taken  up 

Grant  Are. 

( 

Geaxy 

Post 

5U 

yrs. 

i:oT.   3,   1929      soma  years  ago. 

^ 

Market 

3ush 

50 

yrs. 

Nov.   28,1929     Grant  Are.   for- 
nierly  Dr^ont  St. 

Montgomery 

liarket 

Jaokson 

50 

yrs. 

]iOV.28,1329     Not  operated 

from  .lashington 
to  Jaekson. 

Kearny 

Uarket 

Paciflo 

)      50 

yrs. 

Nov.14,1929 

Kearny 

Pacific 

Broadway 

)      50 

yrs. 

:;ov,14,1929 

Sansome 

Uarket 

Chestnut 
(Sea  ••all) 

Hot  operated  froa 

llorkot  to   Bush, 
altLou^  traok 
laid. 

I'arket 

Jaokson 

50 

yrs. 

IToT.   28,1929 

3uflh 

Jaokson 

5G 

yrs. 

Nov.   12,1929 

Jackson 

Chestnut 

30 

yrs. 

Nov.    12,1929 

Battery 

,/arket 

Califomia 

50 

yrs. 

Ilov.14,1929     Track  laid;   not 
operated. 

Embareadero 

?o#t  of  y.azket     Jaokson 

50 

yrs. 

Hov.    3,1929 

*  Question  as  to  date  of  expiration,  whether  1929  or  1932;  Amending 
Order  5o.  1676  ambiguous. 

I  Question  as  to  date  of  expiration,  whether  1929  Or  1932;  Amending 
Order  Bo.  1736  ambiguous. 


-K- 


1930 


United  Railroads. 


Str«et                      From 

To 

Term  of 
Grant 

Date  of 
jirplratlon. 

Peiaarlie. 

Pacific  Are.       ?olk 

200   ft.    vV.of 
Dlvlfluftepo 

43  yi-F. 

..I>r.l4,103O 

Smbareadero         Toward 

rdoo  I 

41  yrt'. 

;.VLC.   £,1'J30 

FolBom              Zmburoucvero 

?iikt 

41  -re. 

,.VE.   2,1930 

Folsom                    Amj 

b tone man 

41  yre. 

Oct. 16, 1930 

Kot  operated 
:Jroiii  Jcriial  rtrk 
lo  '■-  tcuenfui. 

ninth                     Ul salon 

Brannftn 

43  yrs. 

Apr. 14, 1930 

El^th                    Folsom 

Brytnt 

41  yra. 

A\i^.   2,1930 

26iai 

41  yre. 

Au£.    2,1930 

£6th                       Bryant 

FolaoQ 

41  yrb. 

Cct.16,1930 

1931. 

Iftilted 

Railroads 

• 

Jaokaon 


Powall         Presidio    (for- 
merly Cemetery  Are)  25  yra.  July  12,1911     Ihitv  of  ex- 
piration 'onder 
/  Extension  Order 

1882, questionable 

July  12,1911     Tot  operated 
Jxay  14,1931  from  lto?]cton 

to  rowel 1 
July  12,1911 
July  14,1931 
July  12,1911 
July  14.1931 
Oct.  22,1911 
July  14,1931 

Oct.  22,1911  Ko  traek  built 
July  14.1931 

Kay       3.1931 

Oot.   L2,1911  Bot  operated. 
July  11,1931  from  Clay  t«    . 

Washing  on 
Oct.  22,1911 
July  14,1931 
Oot.   ;i2,1511 
July  14,1931 


Waahington 

Stockton 

Stalnar 

26  yi-e. 
45  yra. 

Clay 

Smbareadero 

Battery 

25  yra. 
45  yrs. 

Saoraaanto 

aabareadaro 

Battery 

25  yrs. 
45  yi-s. 

Saeraoanto 

Powall 

Walnut 

20  yxs. 
40  yra. 

StoektoB 

Saeraaanto 

Clay 

£0  yrs. 

30  yra. 

Powall 

Geary  (or 

Market } 

Jaekaon. 

45  yra. 

Kaaa& 

Claj 

Greonwlek  and (25  ^rs 

Ccluabua 

ATS ^45    >TS 

faylor 

Coluaboa 

Bay  St. 

25  yra 
45  yrs 

larklA 

laoraaanto 

Cla.y 

20  yrs 
40  yrs 

Spear 

J.  Market 

Bryaiit 

&0  yrs 

Tenth 

Uarket 

Howard 

)      50  yrs 

Tenth 

Howard 

Brannan 

)      50  yrs 

Hot.  10;i932 
Deo.  11,1932 


Army 


Howard 


Folsom 


60  yrs.   Lee. 


Tracks  taken  up 
Probably  only 
a  part  built  or 
operated. Four 
years  later  another 
fraxiOJ:^ise  was       I 
^7anted  over  same    ■ 
route. 
ll,li'32  HeTer  built. 


i 


PARKSIPE  TRAHSIT  CO.. Leased  to  United  Ilailroads 


TaraTsl  ("T"  )  Easterly  end 
at  12th  Ato. 


33rd  Are.    )25  yrs. 

) 


33rd  ATO. 
Tinoente 
35th  Are. 
Sloat  Bird. 
46th  ATO. 
Wawona 
19tti  Ara. 


) 


Tar aral  V  ino  ent  e ( " V 

33rd  Ave.  35th  Ave. 

Vinoente  Sloat  Blvd. 

Ocean  Ave.  Great  Highway 

Sloat  Blvd.  v^avona  (".")  ) 

46th  Ave.  Great  Highway)  25  yrs. 

Wawana  Sloat  Blvd.    25  yrs. 


Oct. 17, 1932  Not  built  from 

"Easterly  Snd"  or 
12th  Ave.  to  20th 
Ave. 


25  yrs.   Oct. 17, 1932 


Oct. 17, 1932 
Oct.  17,1932. 
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l^di 


UKITiTD  RAILROADS. 


Street 
Polk 


"oat 


Proa 
Uarket 


To 

Sutter 


Lark In 


Polk 


Term  of 
Cirant 


Date  of 
jszplration 


Remarks. 


&0  yra.  Jan.  3,19Sd 


I'ATket  to 
Grore, cable 
neyer  built.  Op- 
erated under 
subsequent  eleo- 
trlo  and  cable 
franohlBe.  GroTO 
to  Post, never  bullti 
See  1936,  below. 


50  yre.  Jan.2>,1933 


£Oth  Ave. 


193? 


GciU^. 


PARICSIDC  7RANSIT  CO..   Leased  to   United  llgllroads. 


Lincoln    .'ay      .a./ona, 

MliiiWo   to 
19th  Ave. 


25  yi-8.     :.1ay  12,19ii3     Lincoln  ..'aiy  for- 
merly "H"   Street 


'"AiUli:  'ST.   RAIL'.'AY.  Leased  to   Jnited  Railrouds. 
:ur:;et  I.iOi.lllt>tor         iJJ  >i'8.     June  IS,   1935. 


1936 


Post 
Post 
Sllis 
Ellis 


anitcd  Railroads. 

toxt^ruiitiiv     Keuii^y  50  :/tb, 

Stocl/kOii         Letvcaworth  50  jtb, 

"licrJcet             LeavBinvorth  )   47  yrs. 

Leaven^forth  Br&dorick  J   50  yrs, 


learrrworth  fron  :^o6t  to  City  Hall  Ave.) 
to  Crcve  St.  ,to  Folk,   to   Ix^rket  tjicl 
10th, to  Srannan  t^nO.  Potroro  Ave,,   to 
2£th. 


BrarHt.rv 


Braxmax. 


24th 

San  Bruno 


San  T^i-uno 


Crd 


9th 


6th 


lOtL 


Potraro 

E4th 


Artoy 

Sen  Bruno 


San  }2rano 
Army 

Cakdale 
Lane 


)   50  yrs. 
) 

) 

47   ^rs. 


47  yrs. 


47   ^rs, 
47  yrs. 


) 

)     47  yrs. 


Dec.   27,1936 
Dec.   27,1936 

June  17,1936  Cable   tracks 
Dec.  £7,1936  from  Dlvisadero 
to  Broderick  ro- 
ffloved  about  1896. 

Tracks  taken  up 
Deo.  27,1936  on  Potrero  Ave. 
fjrom  Brannan  to 
25th. 

June  17,1936  Hot  oonstruoted 
in  time  reqvilred 
by  franchise. 

June  17,1936  Mot  constructed 
in  time  required 
by  franchise. 

jTine  17,1936 

June  17,1936  Track  taken  up 
about  1896. 


June  17,1936  Tracks  taken  up 
on  Oakdale  cbout 
1896.   Cakdtae  for- 
merly 15th  Ave.    S, 
Lane  formerly  "L" 
St. 


Oak 

Fillmore 

Stanyan 

Ste-rycn 

Otik. 

Haid^t          ] 

50  yrs. 

Deo.   27,1936 

Judah 

Eth 

9th   Ave. 

25  yrs. 

Jan.   23,1936 

-T- 


street 


Prom 


To 


lerm  oi'  Grant.  Dute  of 

Lxplration 


ReaaxJcs 


9  th  JuAfcJi 

Ar^ello  Bird.   Frederick 
First  Bryant 

nibaroadero         Jaokaon 
Broadway  Embarcadero 


DlTlsaderu 


Sacranonto 
First  Avd. 
Luke    :]t. 
0  •  I'arro^i 


O'Farrell 


Eddy 


Hyde 


Soott 

Fell 

BalL6r 

Pace 
Steuart 

Bryaxit 


v'allejo 


FaohecoC'P")  ii5  yrs. 

Lincoln  iVay  45  yi*s. 

Brannan  47  yrs. 

Broudiray      )  50  yrs* 
Columbus      ) 


Saci-uuerito  50  yret. 


V/alimt  Ar^uello  filvd) 

Saorameiito  lal-a  )50  yre. 

Arguello  J3a.vd.L;alironiia        ) 
Ilydo  Jcott  50  .'.TS. 


{    :-oo'.t  Dlvlsadero 

(    Jost  1/2  ^loojc  fron  Soott       45  yrs, 

(    .Vest   1/2   bloolc   to   "Jlvlsadero 


Jan. 23, 1^2 6 
I)ee.27,lv;ib 
June  i7,ly;}6     Kerer  built 

Jec.23,1940     hot    built  lor 
some  years 
after  grant. 

Dec.25,li;iJ      Kever  built 

from  j£.okson  to 
Vallejo. 


Deo. 23, 1940 

"Dec. 29, 1940     (-rlglnally 
doable    triiCij, 
changed  to  single. 


JteJTxe  t 
7/tarket 

.iddy 


0'Fc;ii^3ll 

liCOtt 

Fell 

Kasonlo 

Howard 
pear 


£i.vinnwn  Beale 

Staiiley  -laoe      Bryant 


"i7lsa'io;?o 

Hyde 
Dlvlsadero 

O'/arrelL 


Fell 
Bciisr 

^taxyen 

Harrison 

2nd 


First 

Harrison 


)60  yra. 
)50  yrs. 

fO  yrs. 


) 

)     CO  inrB, 


) 


6C  jrs. 
50  yrs. 
50  yrs. 


50  yrs. 
50   yrs. 


Harrison  from  C-teuart  to  14th  to  ) 

Guerrero  to   San  Jose  Ave.    to  30th  3t.   to)   50  yrs. 
Chenery  to  Ilaaond  to  San  Jose  /Ta.(Cld   ) 
San  Jose  Road)   to   County  Line.  } 


18th  from  Gueri^ro  to  Falcon,  th.enc-9  re- 
turning on  "Switch  baox"   to  Corbett  Road     50  yrs. 
to  Claj  ton  3t.    to   £.shbary  to   "'^eclariok 


Dec. 29, 1940 


2eo.29,1940 

560.23,1940 

Deo. 29, 1940     Not  operated 

from  oddy  to  i^lll. 

Tracks  taken  up 
^90.29,1940  on  ^.oott,  yell 

and  Baker  ots. 

about  1896. 
Deo. 29, 1940 
Deo. 23, 1940 
Dec. 2?,  1540     :7eTor  built  from 

^peax-  to  Gtfcjiley 

Place* 

Dec. 23, 1940  Never  built 
?ec.23,1940 


Deo. 23, 1940  Sot  operated 

einoe  1906  from 
Stanley  Place  to 
3rd  St. 


Deo.   23,1940 


Clayton 

Froierlck 

Waller 

) 

Waller 

Clayton 

Staiiyan 

)   50  jrs. 

Clayton 

?a^ 

'.'/aller 

5"  jra. 

Cole 

Waller 

.-arnasaiajB 

) 

Parnassus 

Cole 

Staxiy.'i.Ti 

)   50  yra. 

Carl 

Cole 

Stanyan 

50  yrs. 

Deo.    11, li*''^ 

Dec.   C5,19<ij     Hot  operated 

;ec.   29,1940     ^ot  operate! 
Deo.   29.1940 


.m&m. 


1941 


Street 


Prom 


ukitl:d  railroads. 

Term  of 
Grant. 


Slj^th  from  Brazilian  to  i:Lansa8,thenoe   to 

17th   tn   Conneoticut   to  18th  to   Kentucky       50  jts, 


4th  from  Berry  to  ^.entuo^  to  r.a.iiroad 
Are.  to  ^an  raruno  ats.  eoutherly  to   t. 
point  20  ft.nortii   of  County  line 


50  yrs. 


Date   of 
xpiratlon. 


Kemarka . 


Never   buiiu 
Hot. 18, 1941     from  8th  and 

rrcunan  to  r'ansas 
a£d  thence  to  16th 


"ov,lC,1943.     ^-"Ttrchl ee  not  to 
70   1.ntr>  eifect 
•until  S'u-rwuu.t>r  of 
^otrero  nnd   Bay 
View  franchise  on 
r<cns   streets.      Eo 
reccrfl   or  such 
8urT«»n<i.er. 


1942. 


UUITXD   RA-ILROAr-S, 


16th  froa  Kansas  to  t-'huroh  to  mib^oe  to 
Filluore,  ?url:  and  Po«t,  to  Bay  of  San 
Pranolseo. 

DlTlsadero 


BalboaCB") 
19th  Ave. 

22na 

Dolores  and 
Ch&ttanoo^ 
24th 
£Oth 


Sacramento 

Are^©!!© 

Bel boe 

Howard 


Delores 
Kentoekj 


i'A^e 


£0  yrs.     Juac  S.ie-u; 
60  J  re.      Tec.    6,1942 


19th  ii-ve.    ) 
(i.   G.     ark   )  £u  iTc.     Jvme  3,194?^     Herer  built 

Chfattiuiooga       bO  yi£.      ?cc.    6,   1942. 


24th  50  yi'c.      Deo.    6,   1942. 

Hoffman  50   yra.      Deo.   0,1942. 

iJLxyland         £0  yrc.      Dec.  5,   1942,     Hot  operated. 
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